








































































































What this symbol can mean to 


AT VORNEYS 


Counseling Estate Matters 
























Intent on helping clients secure maximum income consistent with 


safety, attorneys have noted these facts: 


1. Investment in Federal Savings and Loan Associations is free from 
principal fluctuation; each investment is insured up to $5,000 by an 
instrumentality of the United States. 


2 This investment pays a higher yield than any comparable investment ) 


including AAA Corporate and Municipal Bonds. 








3. This investment may be in any sum, requires no attention or brokerage 
service, returns income semi-annually, may be liquidated upon short 


notice. 


+t. This investment is expressly authorized for trust funds by 35 states 
and is permitted by the “rule of prudence” statutes of 5 other states. 





Attorneys recommend that each fund invest not more than $5,000 in 
any one association. Toward selecting the associations, they see the 
meaning and value of the above symbol. 


Each association permitted to use this symbol has been pre-selected 
by a board of leaders in the field. It has met standards of record, of 


financial soundness and managerial integrity. 





We invite your inquiry. 








RO eto fo ELECTED FEDERALS, Inc. 


American Bar Association on 


this investment? A digest will 135 South LaSalle Street + Field Building + Chicago, Illinois 
be forwarded to any attorney ; P / 
upon request. A non-profit corporation created for your more convenient 


consideration of its members’ Federal Savings and Loan Shares as invest- 


ments. Each association issues its own Shares directly to each investor. 














CALLAGHAN'S LATEST. 
PUBLICATIONS 


VOM BAUR FEDERAL ADMINISTRATIVE LAW ? 
poe Be TTT ITT Te ee Se 


a This text, ready early in February, is the first practical statement 
of the judicial limitations imposed upon administrative agen- 
cies—the first complete coverage of the general principles of 
judicial review. 






O'CONNOR LAW OF NATIONAL BANKING............ $10.00 


Contains in one convenient volume the text of all Federal Statutes 
on National Banking, all rules and regulations of government 
bureaus and all leading decisions of state and Federal courts 
from 1864 to 1941 completely indexed. 


CLARK TAXATION OF LIFE INSURANCE AND ANNUITIES . $7.50 - 


This work is a careful text statement of the federal income, estate 
and gift taxes as they affect all types of insurance policies, 
annuity contracts and life insurance trusts. 








BEER FEDERAL TRADE LAW AND PRACTICE 
PE re ETC er. eee TeT TT $12.00 


A complete coverage of the substantive law in the anti-trust and 
trade restraint field including the practice before the Commission. 
In short, the rights of American Business under governmental 
regulation. 





| Descriptive literature sent on request. 





Order through your local bookseller, or direct from the publishers. 


CALLAGHAN AND COMPANY 


401 EAST OHIO STREET CHICAGO, ILLINOIS 
Pa ai ~~ Mo tity by American Bar Association at 1140 North Dearborn Street, Chicago, Illinois 
Enter nd class matter Aug. 25, 1920, at the Post Office . Chicago, Ill., under the Act of “os, 24, 1912 


” Price "Per Copy y Per Year, $3; To Members, $1.50; To Students in Law Schools, $1.50 
































New 1942 ¢ ¢ H 
FEDERAL TAX 
GUIDE SERVICE 


LOOSE LEAF—ALWAYS UP-TO-DATE 






ERE is a proven way every lawyer can provide himself with the 












up-to-the-minute facts and data so essential right now to quick, 






trouble-free handling of clients’ everyday federal tax problems—and 






help his government in the bargain, by facilitating the speedier, 






smoother flow of vital tax funds for the furtherance of the war. For 






fast action on the tax front, lawyers everywhere depend upon the new 

















1942 CCH FEDERAL TAX GUIDE SERVICE. f 

Practical and understandable, this handy loose leaf manual gives is 
a straight-forward explanation of the basic federal tax law, essential : 
full texts, filled-in forms and other helps, supplemented by current 
reports of important new developments throughout the year. Included, : 
without additional charge, is the loose leaf CCH Internal Revenue i 
Code Service, reproducing the Code in full, official text, always to-date. 


Write for Complete Details 


COMMERCE) CLEARING; HOUSE, ING. 
PUBLISHERS OF LOOSE LEAF LAW REPORTING SERVICES 


EMPIRE STATE BLDG 214 N. MICHIGAN AVE MUNSEY BLDG 
New YORK CHICAGO WASHINGTON 
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Safe... Sure... Reliable 


ouupeneges meee Statutory representation, as provided by The Corporation Trust Company and 


[he 


its affiliates, is safe — because the agent and address provided is in accordance 


Corporation Trust with the law, sure — because every legal communication received is promptly 
Company ; 

CT forwarded exactly as pre-determined by the company's attorney, and reliable - 

Corporation System _ because it is continuous. 
And A ited Companies 
+ 

 _—_—ae 158 State Street ° * * * 
Atlanta.” .” 57 Forsyth Street, §. W. End the attendant worries of employe-representation with its ever-present 
Baltimore . . : mp mh ee 
Boston . . 10 Post Office Square 4 ° ° ° 
—-* * 205 Main Stmet hazards of non-compliance with statutory requirements and costly delays resulting 
Chicago . 208 South La Salle Street 
Cincinnati 441 Vine Street ° +4 ° ° ° 
ee 903 Gace hee from improper handling of legal communications received. See that your corpora- 
Dallas .. 1309 Main Street 
Detroit . 719 Griswold Street H : 4 ° ° -otemi 
yi ot i tion client enjoys full three-fold corporate protection and provide peace-of-mind 
Hartford . . 50 State = 
Jersey City 15 Exchange Place . 
ens City gel teeet bean for yourself, its attorney. 
Los Angeles . 510 S. Spring Street 
Minneapolis 409 Second Avenue S. 
New York - 120 Broadway ‘. ‘ 
Philadelphia . 123 S. Broad Street | In short, whenever the company does business in a state other than your own — 
Pittsburgh . 535 Smithfield Street 
Portland, Me. 57 Exchange Street <a " " 
San Francisco . 220 Montgomery St. insist on the Corporation Trust system of statutory representation. / 
Seattle. . $21 Second Avenue 
St. Louis . 314 North Broadway 
Washington . 1329 E St. N.W. 
Wilmington . 100 West 10th Street 
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Our Cover— For the last eleven 
months we have given to our readers, 
month by month, portraits of former 
Chief Justices of the United States. 
May we express the hope that it will 
be a long time before there is any 
other former Chief Justice. 

We now plan a series of covers 
which shall present to our readers re- 
productions of some of the especially 
interesting features of the marble 
temple of justice in which the court 
is now housed. 

This month we use the four sym- 
bolic marble carvings which decorate 
the walls of the Supreme Court 
Room. Of that room the official de- 
scriptive booklet says: 

“This dignified chamber, consid- 
ered one of the most magnificent 
rooms in Washington, has twenty- 
four columns of beautifully tinted 
Old Convent Siena marble brought 
from the Province of Liguaria, Italy. 
The walls are finished in Ivory Vein 
marble from a quarry at Monovar in 
the Province of Alicante, 
Above the columns on the four sides 
of the room are panels carved in 
marble by Adolph A. Weinman, 
following a suggestive pencil sketch 
made by Mr. Gilbert.” 

The symbolic marble carvings 
which crown the 24 pillars receive 
less notice than they deserve, and 
their distance from the floor makes 
their interpretation very difficult. 
We therefore quote again from the 
official booklet: 

“On the East Wall are depicted: 
“Majesty of the Law’ and ‘Power of 
Government’ with ‘Genii of Wisdom 
and Statecraft,’ ‘Safeguard of the 
Rights of the People,’ and “The De- 
fense of Human Rights.’ 

“On the West Wall: ‘Justice’ with 
winged figure of ‘Divine Inspiration,’ 
flanked by ‘Truth’ and ‘Wisdom.’ 
On the right are ‘Powers of Evil,’ 
‘Corruption and Slander,’ ‘Deceit 
and Despotic Power;’ on the left, 
groups symbolizing ‘Powers of Good,’ 
‘Defense of Virtue,’ ‘Charity,’ ‘Peace,’ 
‘Harmony,’ and ‘Security.’ 

“On the South Wall: Procession of 
historical lawgivers, representing 


Spain. 


IV 


IN THIS ISSUE 


Hammurabi, Moses, Solo- 
mon, Lycurgus, Solon, Draco, Con- 
fucius and Octavian, this group being 
flanked at the ends by ‘History’ and 
‘Fame.’ 

“On the North Wall: Procession of 
historical lawgivers, representing 
Justinian, Mohammed, Charlemagne, 
King John, St. Louis, Hugo Grotius, 
Blackstone, Marshall, and Napoleon, 
while at the ends ‘Philosophy’ and 
‘Liberty and Peace,’ respectively, 
complete the panel. 

“This sculpture not only adds to 
the interest and beauty of the room, 
but like the groups already described, 
is a signal contribution to the art of 
this country as well.” 


Menes, 


Current Events — We record our first 
casualty, Ensign Robert Leopold, 
who died in action at Pearl Harbor, 
December 7. 

Next follows the announcement of 
the House of Delegates’ mid-year 
meeting; a message from the Bar of 
England; the order of the Supreme 
Court of the United States giving to 
the Committee on the Federal Rules 
of Civil Procedure the status of a 
continuing advisory committee for 
the consideration of amendments or 
additions; and notice of meetings of 
the National Defense Committee and 
the Committee on Unauthorized 
Practice of the Law. 


The Bar and the Schools — President 
Armstrong writes on the defects of 
pre-legal education and on law 


language. 


Judicial Councils—Roscoe Pound dis- 
cusses the function and actions of 
judicial councils and the importance 
of judicial statistics. 

Industrial Law — Professor Alberts- 
worth of the Northwestern Univer- 
sity School of Law reviews the con- 
trolling cases on the constitutionality 
of legislation in that important field. 


The Bill of Rights Today — Under 
this heading is presented an abridge- 
ment of two addresses delivered by 
George I. Haight, a member of the 
Bill of Rights Committee, dealing 
with the effect of war on civil rights. 


Law Schools and the Emergency 
Thomas C. Lavery, of the University 
of Cincinnati Law School, Secretary 
of the Association of American Law 
Schools, presents a summary of the 
recent meeting of that Association 
in Chicago and of its action in re 
gard to maintaining the standards 
for admission to the bar. 


To England and Return — Robert G 
Storey recounts incidents and his ob 
servations on England in wartime 
and the effect of the war on English 
legal education. 


War in the Lawyer’s Eyes — Some in- 
teresting observations on the diplo- 
matic side of war and the St. Pierre 
and the Miquelon incident. 

Then follow the usual departments 
—Review of Recent Supreme Court 
Decisions, Book Reviews, Summaries 
of Articles in Legal Periodicals, an 
account of the Regional Conferences, 
The London Letter, The Washing- 
ton Letter (with a timely story of 
Lincoln), Bar Association News, 
Opinions of the Professional Ethics 
Committee, and notice of nomina- 
tions to fill vacancies in the House of 
Delegates. 

Review of Supreme Court Decisions 
—The federal gasoline taxes have 
been given priority over the Texas 
gasoline tax and the devision is 
likely to be of importance in similar 
controversies in many other states. 

The right of free speech, which 
has heretofore been declared to jus- 
tify the display of placards by pick- 
ets, has now been awarded to the 
employer and “the whole course of 
conduct” is thereby examined in 
order to determine whether or not 
the employer has been guilty of 
domination of its employees. 
“Natural 
Gas Act” has been emphasized as 


The importance of the 


superseding the determination of 
whether the transportation of gas 
through pipe lines across state boun- 
daries is interstate or intrastate 
commerce. 
Other 


viewed and all are summarized to 


important cases are re- 
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AMERICAN BAR ASSOCIATION JOURNAL 


















































































THE LAWYERS CO-OPERATIVE PUBLISHING COMPANY 


2 Public Slould Ramen 


N 1 OF A SERIES 





TIME Magazine 
issue of 
January 12, 1942 










Rechester. New York 


BANCROFT-W HITN EY COMPANY 
San Francisco, California 








FEBRUARY, 


1942 





VoL. 28 















A CLIENT ASKS— 
“CAN I SHIP TO THE AZORES?” 

| A MOTHER ASKS— 

| “WILL MY SON, A CAPTURED 

WAR CORRESPONDENT, BE 
TREATED AS A SPY?” 

Where are the sources for your reply? Dean 
John H. Wigmore, under the auspices of the 
| Section of International and Comparative Law, 
has prepared a syllabus of American Inter- 
national Law for American practitioners. It 
contains source material to be found in no other 
single publication. 


Part I—"International Substantive 
Common Law’’—Price 50c 


Send check now to 


Section of International and Comparative Law 


American Bar Association 
1140 North Dearborn Street 
Chicago, Illinois 











Law Office 
Organization 


by 


REGINALD HEBER SMITH 
of the Boston Bar 


Reprint of 4 Articles 
from 


AMERICAN BAR ASSOCIATION 
JOURNAL 


May, June, July, August, 1940 


Copies May Be Secured— 


AMERICAN BAR ASSOCIATION 
JOURNAL 


1140 N. Dearborn St., Chicago 


Price 25c 

































































Any Kind of 
Court Bond 
Without Delay 
—Anywhere 





Originators of the Slogan: 
“Consult your Agent or 
Broker as you would your 


Doctor or Lawyer” 











What type of court bond do you require? 
The U. S. F. & G. organization offers almost 
every conceivable type of bond to satisfy 
judgments and awards, or to guarantee 
compliance with court decrees. In every 
county seat in the United States, you'll find 
a U. S. F. & G. agent with power to issue 
court bonds and other judicial bonds at a 


moment's notice. 


W. S18 & Go 


UNITED STATES FIDELITY & GUARANTY COMPANY 


Home Office: BALTIMORE 
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It is a matter of pride that many of the present relationships of 
the FéD with nationally known law firms had their beginning at 
that time—52 years ago. Through the years, the Law has met and 
mastered problems of complexity undreamed of half a century 
ago. And FéD service to lawyers and their clients has grown 
wap Today 48 field offices and 9,500 he make our service 

readily available as your telephon 


Y AND SURETY BONDS « BURGLARY AND GLASS INSU 


FIDELITY and DEPOSIT 


COMPANY OF MARYLAND, BALTIMORE 
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National Unity— 


has ever had a strong Champion in the Legal Profession. 
Frequent reference to the case law of Sister States—and 
liberal use of these precedents—have given both Lawyers 


| and Judges a broad or national view of our problems. 


* 


West's National Reporter System 


—— A Uniform System of Law Reporting — 


which makes available at a surprisingly moderate cost the 
case law of all 48 States—has been a mighty factor in foster- 


ing this Spirit of Unity in the Law. 





It will pay you to ask for full details 


concerning the 


“WEST” 


Reporter Service for Your State 


‘The Standard of 


Excellence in Law Reporting’”’ 


West Publishing Company ° St. Paul, Minn. 
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Our First Casualty 


EWS has come of the death of 
N one of the younger members of 
our Association who entered the 
Navy and was killed in action during 
the attack on Pearl Harbor. 


Ensign Leopold was born on No- 


Ensign Robert Lt. Leopold, U. S. N. 


vember 11, 1916 at Louisville, Ken- 
tucky. He the 
School of Law of the Louisville Uni- 
versity. He distinguished himself in 


graduated from 


undergraduate days as a leader on 
the campus. He was chosen as presi- 
the Liberal Arts Student 
Council, the School Council, 
the Honorary College of Cardinals, 
and was awarded the student council 


dent of 
Law 


citizenship cup. He was admitted to 
the bar in 1940 and immediately 
joined the American Bar Association. 
He began the practice of law in 
Louisville with his father, Lawrence 
S. Leopold of the Louisville bar, but 
the sequence of events and his rec- 
ognition of the imminence of con- 
flict, led him to volunteer for service 
in the Navy of the United States. 
He made his first cruise on the Battle- 
ship Wyoming as a midshipman, then 
took the course prescribed under the 
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CURRENT EVENTS 


V-7 status and was commissioned 
Ensign, Naval Reserve, about the 
middle of December, 1940. He then 
immediately volunteered for service, 
was accepted and had been in active 
service ever since. 

He was at Pearl Harbor on duty at 
the time that the treacherous assault 
was made on the naval station there, 
before pending negotiations for the 
preservation of peaceful relations had 
been terminated. He died in action 
on December 7, 1941. 

Perhaps by this time, others of our 
members, as brilliant and full of 
promise as Robert Leopold, may 
have made the supreme sacrifice in 
our struggle to defend our cherished 
way of life, so gravely threatened by 
the assault of wicked men, but there 
is a special poignancy of grief which 
comes with the first great sorrow. 
So we salute the memory of our first 
loss, and in his memory and for 
those who may follow in his path of 
glory, we repeat the ancient lines 

Dulce et decorum est pro patria 
mort. 


House of Delegates’ 
Mid-Year Meeting 


MID-YEAR meeting of the 
House of Delegates of the Amer- 

ican Bar Association will be held at 
the Edgewater Beach Hotel, Chicago, 
Monday and Tuesday, March 2 and 
3, 1942. Notice of this meeting has 
been sent by the Secretary to the one 
hundred eighty-two members of the 
House. This meeting will be largely 
devoted to a discussion of and a work- 
ing out of a concrete program as to 
the Association’s contribution to the 
national defense effort. A detailed 
program of the meeting will be sent 
to all delegates before the meeting. 
The State Delegates will convene 
early Tuesday morning to place in 
nomination names of persons for the 
offices of President, Chairman of 


House of Delegates, Secretary, Treas- 
urer, and members of the Board of 
Governors from the First, Second, 
Sixth and Tenth Judicial Circuits. 
All officers nominated will be elected 
by the House of Delegates during the 
annual meeting in Detroit, to be 
held the week of August 24, 1942. 


California Combines 
Advance Sheets 


The Supreme Court of California 
has stopped duplication of its reports, 
as shown by the following excerpt 
from a letter written by Chief Justice 
Phil S. Gibson: 


“Some months ago I called the 
attention of Bancroft-Whitney Com- 
pany and The Recorder Printing 
and Publishing Company to the 
serious inconvenience and waste in- 
volved in the publication of their 
two separate advance sheet services. 
At that time I requested that the situ- 
ation be reexamined with a view to 
eliminating this duplication of effort, 
and Mr. B. E. Witkin, Reporter of 
Decisions, undertook to assist in the 
negotiations between the publishers. 


“As a result of the efforts of these 
parties and the committee of the 
State Bar, we now have a single off- 
cial advance sheet uniform with the 
official reports. The confusion and 
duplication of work will be elimi- 
nated and the joinder of the efforts 
of the two organizations gives promise 
of continual improvement in the 
service. ° 

“It is noteworthy that the dis- 
cussions leading to this settlement 
were concluded at a time when the 
conservation of materials and labor 
has become a patriotic duty. The 
State Bar and the publishers are to 
be congratulated on the cooperative 
spirit with which they have ap- 
proached this problem and the 
splendid solution reached.” 
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V-7 status and was commissioned 
Ensign, Naval Reserve, about the 
middle of December, 1940. He then 
immediately volunteered for service, 
was accepted and had been in active 
service ever since. 

He was at Pearl Harbor on duty at 
the time that the treacherous assault 
was made on the naval station there, 
before pending negotiations for the 
preservation of peaceful relations had 
been terminated. He died in action 
on December 7, 1941. 

Perhaps by this time, others of our 
members, as brilliant and full of 
promise as Robert Leopold, may 
have made the supreme sacrifice in 
our struggle to defend our cherished 
way of life, so gravely threatened by 
the assault of wicked men, but there 
is a special poignancy of grief which 
comes with the first great sorrow. 
So we salute the memory of our first 
loss, and in his memory and for 
those who may follow in his path of 
glory, we repeat the ancient lines 

Dulce et decorum est pro patria 
mort. 
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House. This meeting will be largely 
devoted to a discussion of and a work- 
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early Tuesday morning to place in 
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by the House of Delegates during the 
annual meeting in Detroit, to be 
held the week of August 24, 1942. 


California Combines 
Advance Sheets 


The Supreme Court of California 
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from a letter written by Chief Justice 
Phil S. Gibson: 
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pany and The Recorder Printing 
and Publishing Company to the 
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two separate advance sheet services. 
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eliminating this duplication of effort, 
and Mr. B. E. Witkin, Reporter of 
Decisions, undertook to assist in the 
negotiations between the publishers. 


“As a result of the efforts of these 
parties and the committee of the 
State Bar, we now have a single offi- 
cial advance sheet uniform with the 
official reports. The confusion and 
duplication of work will be elimi- 
nated and the joinder of the efforts 
of the two organizations gives promise 
of continual improvement in the 
service. 

“It is noteworthy that the dis- 
cussions leading to this settlement 
were concluded at a time when the 
conservation of materials and labor 
has become a patriotic duty. The 
State Bar and the publishers are to 
be congratulated on the cooperative 
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proached this problem and _ the 
splendid solution reached.” 
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A Resolution by 
Association of 


Polish Jurists 


T a special meeting held on De- 
A cember 19, 1941, in New York 
City, the Association of Polish Jurists 
in the United States unanimously 
adopted the following Resolution: 

BE IT RESOLVED THAT 

The Republic of Poland had _ the 
privilege of firing the first shot in the 
present struggle for the defense of 
Civilization, Law and __ International 
Order. 

For this privilege Poland has paid with 
supreme sacrifices, her people are sub 
jected to most cruel treatment by the 
Nazi hordes and are victims of the most 
flagrant violations of universally recog 
nized principles of International Law 
and humanity. 

For two years the peoples of the 
European democracies have stubbornly 
fought against the Axis of terror and 
barbarism. Today, the greatest democracy 
of the World, the United States of Amer 
ica, has become in turn the victim of an 
unprovoked and treacherous aggression 
and has joined, under the leadership of 
its noble President, the fight against the 
powers of evil. 

Our countries always have been bound 
by common ideals: of free man in a free 
country, of Rule by Law in international 
relations, of fealty to the heritage of ow 
Civilization. 

Now we are fighting on a common front 
for these ideals against the enemies of 
mankind. We live for these ideals, we 
will fight for them, and we are ready to 
die for them. 

United by our ideals and in our fight, 
together we shall strive and share in the 
necessary sacrifices, until together we shall 
achieve victory! So help us God! 


The Executive Committee is in- 
structed to submit this Resolution to 
the President of the United States, 
the Governor of the State of New 
York, and the Mayor of the City of 
New York, the American, state and 
local Bar Associations. 


Civil Service for 
Government Lawyers 


HE Board of Legal Examiners, 

a department of the United States 
Civil Service Commission, sends us 
the following important announce- 
ment: 

The Board of Legal Examiners of 
the Civil Service Commission, headed 
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by Solicitor General Charles Fahy, 


has announced an examination for 


the establishment of its first register 


of eligibles for appointment to the 


first 4 grades of the Federal legal 
service. The written portion of the 
examination will be given April 11 
Applications to take the examination 
must be filed with the Civil Service 
Commission in Washington not 
later than March 3. Forms may 
be obtained from any of the Com- 
mission’s offices. 

The Board of Legal Examiners, 
composed of 11 lawyers within and 
without the Federal service, was 
established by Executive Order No. 
8743 of April 23, 1941. I his action 
by the President carried into effect 
the recommendations of the Com- 
mittee on Civil Service Improvement, 
headed by Mr. Justice Stanley Reed, 
and for the first time establishes a 
career service for all of the more 
than six thousand legal positions in 
Federal agencies. 

The written examination to be 
given April 11 will be the first part 
of the qualifying test as a whole, 
which will include also an evaluation 
of the applicants’ record of training 
or experience and an oral examina- 
tion by one of a number of regional 
boards of examiners drawn from the 
courts, the law schools, and bar. The 
positions which will be open to those 
qualifying in this examination range 
in salary from $1800 for law school 
graduates not yet admitted to the 
bar to $3200 for grade P-3. Higher 
positions in the career service, with 
salaries ranging from $3800 for grade 
P-4 to $6500 for grade P-7, will 
ultimately be filled from lists estab- 
lished through evaluation of records 
and oral examination without resort 
to a written test. At present the 
various Federal law offices continue 
to do their own selecting, subject to 
the approval of each appointee by 
the Board of Legal Examiners. 

It is the hope of the Board of Legal 
Examiners that its methods of selec- 
tion, leaning heavily upon the courts, 
the law schools and the bar in 
judging the capacity of applicants, 
will meet with the favor of the pro- 
fession and will induce applications 


from lawyers who may be interested 
in the government service. The de 
mands of the war are being reflected 
in expansion of government legal 
work and in enhanced turnover of 
personnel, occasioned by transfers 
and by military service. Althoug! 
the number of interested lawyers 
appears now to be in excess of the 
positions to be filled, this situation 
may not endure indefinitely. In any 
event, the Government is anxious to 
make use of the best available legal! 
talent. Since much of it, for a time 
at least, must come from the older 
members of the bar, many may wish 
to come forward who in norma! 
times might not find it desirable to 
do so. With this in mind, the examin 
ation for the lower grades will be 
thrown open without the imposition 
of a maximum age, other than the 
retirement age. 

Special announcements will _ be 
made from time to time concerning 
higher positions to be filled. 

[See also items published in the 
Journal in the June, 1941 issue, page 
361,and January, 1942 issue, page 1.] 


A Message from the 
Bar of England 


RADIOGRAM 
LONDON, JANUARY 17, 1942 
AMERICAN BAR ASSOCIATION 
NORTH DEARBORN ST., CHICAGO ILI 


AT THE ANNUAL GENERAL MEET 
ING OF THE BAR OF ENGLAND HELD 
AT THE OLD HALL LINCOLNS INN 
ON JANUARY 16TH THE FOLLOWING 
RESOLUTION WAS CARRIED BY 
ACCLAMATION THAT AT THIS TIME 
WHEN OUR TWO COUNTRIES ARE 
UNITED IN DEFENCE OF THE PRIN 
CIPLE OF FREEDOM AND JUSTICE 
PRINCIPLES WHICH ARE ENSHRINED 
IN AND INSPIRE OUR COMMON LEGAL 
HERITAGE THE MEMBERS OF THE 
ENGLISH BAR SEND TO THE MEM 
BERS OF THE AMERICAN BAR A 
CORDIAL MESSAGE OF COMRADESHIP 
AND CONFIDENCE IN FINAL VICTORY. 


DONALD SOMERVELL 
ATTORNEY GENERAI 


HERBERT CUNLIFFE 
CHAIRMAN GENERAL 
Councit Or THe Bar 
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Supreme Court of The 
United States 


October Term, 1941 
ORDER 


IT IS ORDERED BY THIS 
OURT that the surviving members, 
or so many of them as are willing to 
rve, of the Advisory Committee 
ippointed by the orders of the Court 
lated June 3, 1935, and February 
7, 1936, pursuant to Section 2 of 
the Act of June 19, 1934, C. 651, 48 
Stat. 1064, are designated as a con- 
tinuing Advisory Committee to ad- 
vise the Court with respect to pro 
additions to 
he Rules of Civil Procedure for the 


District Courts of the United States. 


posed amendments o1 


January 5, 1942. 


National Defense 


Committee Meets 


DMUND RUFFIN BECKWITH, 
Chairman of the 
National 
since its organization in September, 
1940, called a meeting of the Com- 
mittee, which was held at The Drake 


Association’s 


Committee on Defense 


Hotel, Chicago, on January 23 and 
24. Nine of the ten members of the 
Committee were present at this im 
portant meeting. Sessions were held 
all day of the 23rd until after mid- 
night, and the meeting did not ad 
journ until some time after noon of 
the 24th. There was a very free and 
full discussion of the Committee's 
work for the coming year, notable 
for the keen interest manifested by 
everyone present in the problem of 
formulating a program designed to 
coordinate the best efforts of all 
lawyers of the United States to ren- 
der available to the country the full 
power of the organized bar for vic- 
tory. A comprehensive program, 
with specific recommendations, re- 
sulted from the meeting and will be 
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presented to the House of Delegates 
It was 
very helpful to have George Mau- 


at its mid-winter meeting. 


rice Morris of Washington, a mem- 
ber of the Committee on Rules and 
Calendar and George I. Haight of 
member of the special 
Committee on Bill of rights, in at- 
The members of the 
Committee, in addition to its Chair- 
man are Frazer Arnold, of Denver, 
Robert T. Barton, Jr., of Richmond, 
Donald T. Field, of Boston, A. Craw- 
ford Greene, of San Francisco, Tap- 


Chicago, 


tendance. 


pan Gregory of Chicago, Joseph W. 
Henderson, of Philadelphia, John F. 
Rhodes, of Kansas City, Missouri, 
Alex W. Smith, of Atlanta, and 
Lawrence C. Spieth, of Cleveland. 


Unauthorized Practice 
of Law Committee Holds 
3-Day Meeting In 
Chicago 


HE Committee on Unauthorized 
| jrede of Law met at the 
Palmer House in Chicago, Ill. on 
January 16, 17 and 18, 1942. With 
Messrs. Henry B. Brennan of Savan- 
nah, Ga., Fred B. H. Spellman of 
\lva, Okla., David F. Maxwell of 
Philadelphia, Pa., Sidney Teiser of 
Portland, Chairman 
Edwin M. Otterbourg of New York, 
all members of the Committee were 


Oregon and 


present. 

The meeting was attended by ofh- 
cials of the State Bars of Wisconsin, 
Kentucky and 
the Chicago Bar Association and Na- 


Michigan and of 


tional Association of Women Law- 
yers. 

Among the subjects considered 
were the practice of law by title 
companies, patent agents and nota- 
ries, and the growing practice of law 
by laymen before administrative 
agencies. 





Litigations concerning the practice 
of law by accountants were reported 
in various parts of the country, and 
Mr. Otterbourg stated that an invita- 
tion had been sent by the Chairman 
to the American Institute of Account- 
ants, but that he had received a com- 
munication from the chairman of 
their Cooperation 
with the Bar to the effect that at this 
time, there seemed to be no necessity 


Committee on 


for a joint meeting. 

Thus far, no understanding has 
been arrived at with respect to an 
agreed statement of principles be- 
tween the National Association of 
Real Estate Boards, and this Com- 
mittee, although complaints by state 
and local bar associations and litiga- 
tion involving practice of law by 
real estate brokers were apparently 
increasing throughout the country. 
With a view toward endeavoring to 
solve this growing evil, it was agreed 
that a special joint committee be 
appointed, consisting of three repre- 
sentatives of the Chicago Bar Associa- 
tion, namely, Messrs. Cushman B. 
Bissell, Luther Tatge and Glenn G. 
Paxton, and two members of this 
Committee, namely, Messrs. Sidney 
Teiser and David F. Maxwell, to 
confer with the National Association 
of Real Estate Boards. 

A largely attended dinner meeting 
Friday night, held under the auspices 
of the Chicago Bar Association, was 
addressed by Messrs. Michael Levine, 
chairman of the Wisconsin State Bar 
Committee, Judge Thomas H. Young, 
chairman of the Kentucky State Bar 
Association Committee, Arthur R. 
Smith, Jr., representing the Louis- 
ville (Ky.) Bar Association, Adolph 
Mandelker, member of the Wisconsin 
State Bar Committee, 
David J. A. Hayes, chairman of the 


Association 


Illinois State Bar Committee, Charles 
F. Hough, member of the Chicago 
Bar Association, Joseph Larimer, 
Assistant Secretary of the Chicago Bar 
Association and Cushman B. Bissell, 
general chairman of the Chicago Bar 
Association Committee. 

In the course of his address, Chair- 
man Otterbourg said that bar asso- 
ciations should seek to enlist the 
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cooperation of administrative agen- 
cies and tribunals in eliminating un- 
scrupulous, unskilled and impropet 
practices by laymen through the 
adoption of appropriate rules, and 
he expressed confidence that govern 
mental agencies would welcome co- 
operation from the bar along these 
lines as an aid to the efficient func- 
tioning of the agencies during the 
war emergency. He pointed out that 
unless the bar was vigilant and pre- 
pared to perform this service, there 
would grow up in the administrative 
agencies practices and abuses detri- 
mental to the public which, after 
the war, could not be readily elimi- 
nated. 

The next general meeting of the 
Committee is tentatively fixed for the 
Peabody Hotel at Memphis, Tenn. 
on May 7, 8, 9 and 10, 1942, at 
which time the Committee expects 
to meet as well with the National 
Conference 
representatives 


Group, 
of the 


composed of 
American 
Bankers Association Trust Division 
and members of the American Bai 
Association, and with the Conference 
Committee on Adjusters, composed 
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of members of the American Bat 
Association and representatives of 
the casualty insurance companies and 
adjusters, and also with represen- 
tatives of the bar associations of 
Tennessee, Missouri, Arkansas and 
other neighboring states. 


President Armstrong 
Speaks in the East 


ALTER P. ARMSTRONG, 
We aa of the American Bar 
\ssociation, made an address at the 
annual meeting of the Maine State 
Bar Association held January 28 at 
Bangor, Maine, and before the Penn- 
sylvania Bar Association at Her- 
shey, Pennsylvania, on January 30. 
Mr. Armstrong has also accepted 
an invitation to speak before the 
meeting of the Trust Division of the 
American Bankers Association, in 
New York City on February 3. 


Nation's Oldest Prac- 
ticing Attorney — Dies 


frets W. RICKERT, prominent 
figure in Illinois history since the 


civil war, and said to be the oldest 
practicing attorney in the nation, 
died December 15, 1941, at his home 
in Waterloo, Ill., at the age of 10] 
years. 

He had remained active until two 
months before his death in his many 
affairs including beside his law prac 
tice, the presidency of the Comme 
cial State Bank of Waterloo, chair 
manship of two farmer mutual in 
surance companies and the manage 


ment of several farms. 


Born at Vicksburg, Miss., July 9, 
1840, he was the grandson of a soldier 
who fought under Napoleon Bona 
parte. A surgical mistake in setting 
his broken arm when he was a child 
handicapped his work on the farm, 
so he took up the study of law at 
St. Louis University. He was gradu- 
ated in 1864, the same year Abraham 
Lincoln was re-elected President, and 
soon thereafter he opened his law 
office in Waterloo for continuous 


practice for more than 77 years. 
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Check to the order of American Bar Association for $____ 


"*Every man owes some of his time to the . 
upbuilding of the profession to which he belongs.” : 


Theodore Roosevelt. 


An organized bar is the most effective means by which individual lawyers can promote the general welfare of the profes- 


sion and the public, and members of the American Bar Association are requested to increase the effectiveness of the Association's 


Applications filed during the period between January Ist and March 31st should be accompanied by initial dues of $4.00 
($2.00 if the applicant has not yet passed the fifth anniversary of his original admission to the bar) for the remainder of the 


Application for Membership 
AMERICAN BAR ASSOCIATION 


1140 North Dearborn Street, Chicago, Illinois 








If not at present in State of original admission, indicate where, how long, and with whom you were associated while in said 
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Bar Associations to which applicant belongs ee 


Indian [] Mongolian [] 


(Indicate address to be used for mail and directory purposes 


Address___ 
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THE BAR AND THE SCHOOLS’ 


By WALTER P. ARMSTRONG 


President, American 


HAVE been introduced as President of the American 
Bar Association. I do not deny the soft impeach- 
ment, lest I cloud my title. However, in what I shall 

say to you I wish entirely to dissociate myself from the 
office. I speak for myself only and not for the Associa- 
tion. For there to be any official action of the Associa- 
tion on the topics I shall discuss, they must first be 
considered by the Section of Legal Education and 
\dmissions to the Bar and its action approved by the 
House of Delegates. I make this clear because I shall 
rush in where so far the angels of the Section have 
feared to tread. 

I speak only as a lawyer, whose active practice for 
thirty-three years is now for the first time interrupted. 
During all this time I have lived in a medium sized city 
and for many years have been a member of a firm large 
enough to be departmentalized and to be compelled to 
have associates who are specialists. Like Antaeus touch- 
ing Mother Earth, we constantly seek to renew our 
strength by contact with recent graduates, who from 
year to year enter our office, stay for a time and then 
depart to “fresh woods and pastures new.” 

Lately there came to us a young licentiate in whom I 
am more interested than in any other member of the Bar. 
He was graduated in June from a law school which, 
even if its own claim to premiership is discounted, cer- 
tainly ranks as one of the best. Three years before he 
was graduated from the college of that ancient univer- 
sity. I believe I have learned something of the merits 
and demerits of his education. 

Also, I have been a member of the Council of Legal 
Education of the American Bar Association. 

Finally during the last few months I have traveled in 
this vast, continental country of ours a distance greater 
than half the circumference of the globe. It has been an 
educative experience. I have come to realize how various 
is the typical American lawyer. I have talked with him— 
with him multiplied by the thousands. When the meet- 
ing has adjourned and we have taken our hair down, 
he has rarely failed to give me the benefit of his views 
on the subject I shall consider. 

I claim, therefore, no special competence. My con- 
clusions may be unsound. My material is at least source 
material. Moreover, I believe that what I shall say will 
fairly reflect the opinion of the Bar. 

No doubt your unasked question is: What does the 
Bar know of the functioning of the schools? The answer 
is: Very little. Notwithstanding this, the Bar ventures to 
hold an opinion about legal education because, despite 


*An address delivered before the Association of American Law 
Schools, Chicago, Monday morning, December 29, 1941. 
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the inroads of federal and state governments, it still 
takes most of the product of the schools. You are entitled 
to know to what extent we find that product satisfactory. 
This does not mean that, if we do not, you should 
necessarily change your methods. It does mean, or so I 
believe, that you should enlighten us as to why we are 
wrong. You will at least permit us a locus penitentiae. 

One caveat: Please do not construe what I shall say as 
criticism of the law schools. Any such construction would 
be a misconstruction. I yield to none in my admiration 
for the work of the schools. Indeed, when the history of 
American education and scholarship of our time is 
written, I believe it not unlikely that they will receive the 
accolade. Most experienced lawyers and judges agree 
that your recent graduates are incomparably better 
equipped as to fundamentals than were those of a 
generation ago. 

The phases of legal education as to which the opinion 
of the Bar is most articulate are: practical training for 
the practice, vocational training in specialized branches 
of the law and pre-law education. 

Though, because of my own approach to the problem, 
I use the term “pre-law education,” many of you would 
probably hold that a more accurate description would 
be the non-vocational education of the lawyer. 

With the first two phases I shall deal somewhat 
summarily. 


I. “Practical” Education 


Complaint is made that the schools are not turning 
out practical lawyers. Of course they are not. In this 
connection it is said that usually recent graduates are 
more nearly familiar with the approach to practice in 
the Supreme Court of the United States than they are 
with the trial in an ordinary nisi prius court. When the 
young graduate in whom I am interested entered the 
office he first wrote a petition for certiorari to the Su- 
preme Court of the United States. Next he prepared a 
brief for a state appellate court, and argued the case. 
Then he appeared before a single judge in a non-jury 
case. Finally he was permitted to try for a traction com- 
pany an ordinary personal injury damage suit before a 
jury. This order presented, as I suspected it would, a 
mounting climax of difficulties. 

This experience does not convince me that the schools 
are subject to severe strictures on this score. This does 
not mean that I depreciate the value of the practical 
side of legal education. Contrariwise I believe that one 
should not be admitted to the rights and privileges, and 
that one is not qualified to assume his share of the 
responsibilities of the Bar until he has had some practical 
experience and has observed the courts and ad- 
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ministrative agencies in action. One of the chief func 
tions of a lawyer is to attempt to prophesy what the 
courts will do. At best this is an almost insoluble 
problem. It cannot be even approximated without an 
irreducible minimum of practical experience. One with- 
out this may be a profound student of the law, but he is 
a helpless neophyte as a lawyer. 

This experience in sufficient measure, I have come 
to believe, can only be furnished by some sort of ap- 
prenticeship or interneship, and not by the schools. The 
schools can no doubt make a start—as is now being done 
—by requiring the drafting of pleadings, briefs and 
documents, and preparation and argument of moot 
cases, supplemented by lectures by practicing lawyers. 

No doubt the current system under which practically 
all instructors are full time teachers is better than the 
old under which most of the so-called professors were 
really practicing lawyers to whom teaching was a mere 
avocation—this notwithstanding the feeling of some 
members of the Bar that present day students are trained 
by cloistered recluses. Nevertheless, I do believe that 
much is to be gained on both sides by closer contacts 
between the Bar and the schools. I know many practic- 
ing lawyers whose lectures would be both instructive 
and inspirational to any group of students. Moreover, 
I believe that any man is a better teacher if he has 
served his term at the Bar. The result of these contacts, 
however, would be to inculcate in the students the 
practical approach and the esprit of the Bar rather than 
to train them to practice law. In the last analysis, 
offices and courts, not class rooms, must furnish the 
training which eventually crystallizes one’s point of view 
into that of the practicing lawyer. 

One contribution towards the acquisition of this 
point of view the schools can make not only by teaching 
legal ethics, but also by requiring collateral reading 
which will acquaint their students with the history and 
traditions of the Bar and the lives of eminent judges and 
lawyers. Some believe that the traditions of the Bar 
are not helpful and that its technique is outmoded. Be 
that as it may, no man is a lawyer who does not under- 
stand these things. Incidentally for one interested in 
the law there is no more fascinating reading 


II. Specialization 


Increasing specialization within the profession also 
poses a problem. Recently I wrote the publisher of one 
of the best known directories of lawyers, requesting the 
number of specialties mentioned in his volume. He 
replied, giving a list of forty-five. Manifestly it is im- 
possible for any law school to deal with all of these. No: 
am I persuaded that it is desirable that any considerable 
number be included in the curriculum. Some, such as 
taxation and administrative law, are so pervasive that 
the lawyer who is not a specialist must have some 
acquaintance with them. Many of them may well be 
postponed for post graduate work. A working knowl- 
edge of them can be acquired by any well grounded 
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lawyer by intensive application for a comparatively 
brief period. Having had some experience in endeavo1 
ing to obtain one as an associate, I know that in certain 
fields there is so great a demand for competent men 
that the additional time and effort required are mor 
than compensated for by the assurance of immediat 


employment and adequate compensation. 


III. Pre-law Education 


Having thus disposed of two of the three charges 
which the Bar sometimes brings against the schools, the 
third remains to be dealt with. Inasmuch as I have 
dubbed this “pre-law education,” I repeat that I speak 
only suggestively, not definitively, and advance only my 
personal views. The Section of Legal Education and 
Admissions to the Bar now has a sub-committee, chai 
manned by Mr. Arthur Vanderbilt, which is engaged in 
studying the problem of pre-law education. Those of 
you who know, as I do, Mr. Vanderbilt's amazing ca 
pacity for constructive, intelligent and comprehensive 
work will look forward to the report of his committee as 
a significant contribution to the subject. 

I believe that I have read practically all of you 
reports and discussions of this subject. 

I find that whether we call it “pre-law education” be- 
cause we believe that it should precede entry to the 
law school, or “non-vocational education” because we 
think it should be acquired in another way and at an- 
other time, we are in substantial agreement that there are 
certain non-vocational fields which a student who ex- 
pects to become a lawyer should cultivate either in 
order to become better able to study law or to be bette1 
able to assume his place in the community as a well 
rounded lawyer and help furnish that leadership which 
is a part of the obligation of the Bar in the American 
scheme of things. 

As we near the periphery of these non-vocational 
subjects there is increasing disagreement. I shall, there 
fore, keep near the core where there is substantial un- 
animity. This I do because my interest is not in fashion 
ing a curriculum of non-vocational studies but in in 
quiring whether those that are concededly highly desir- 
able, if not essential, are now adequately taught, and, 
if they are not, how improvement can be effected. 

If anything can be said to be self-evident in this 
agnostical and unsettled era it is elementary that a law 
school graduate should possess ability to read, to write, 
to speak in public and should be well grounded in 
English literature, in economics and in American and 
English history, political and constitutional. Some of 
these are tools. I know that some law teachers say that 
they find it impossible to evaluate the others as aids to 
law school work. But no experienced member of the 
Bar will find much difficulty in evaluating them not only 
as contributing to the making of a well rounded practi- 
tioner, but to the training of the lawyer who is equipped 
to do his part in maintaining that influence of the Bar 
which must be maintained unless we are content to see 
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of the most salutary influences in American life pass 
way. 
| imagine that we can all agree that a lawyer unversed 
n these subjects “is a mechanic, a mere working mason; 
{ he possesses some knowledge of these, he may venture 
o call himself an architect.”’ 
Is the law school graduate now sufficiently trained in 
hese subjects which I have selected because they are 
senerally considered to be basic? If not how can the 


need be met? 


IV. Law Reading 


I think it still true that many law school graduates are 
iddicted to impressionistic reading, which is not only 
ufficient for but often enhances the pleasure of reading 
poetry, fiction and light essays, but which, as we all 
ecognize, is entirely inadequate in the profession of the 
iw, where one must seek not merely connotation of 
language, but also its denotation. 

rhis recently came to my attention in a striking 
fashion. Within the last ten days I wrote a reply brief 
in an important case in a United States Circuit Court 
of Appeals. A young lawyer, of unimpeachable character 
and a graduate of a top flight law school, had prepared 
the brief I was answering. The law was plain. Recovery 
was permissible if the jury found two facts. In the 
absence of either of these facts there was no liability. My 
adversary somewhat dogmatically asserted that the 
district judge had told the jury they could find for the 
plaintiff if they found that fact No. 1 and fact No. 2 
were proved. If this were true there was no error. My 
recollection was that the judge had used the disjunctive 
and not the conjunctive. I examined the record and 
found that the jury had been told that they could find 
for the plaintiff if either fact No. 1 or No. 2 had been 
proved. This was admittedly an erroneous statement of 
the law. My young friend was not consciously trying to 
mislead the court. He simply could not read. This, of 
course, is not a typical instance. Neither is it a sporadic 

one. 

As important an asset as the ability to read has always 
been both to the student and to the practitioner, it was 
never before so essential to the lawyer as it is today. In 
varying degrees the courts in their opinions are making 
measurable progress toward the ideals of clarity and 
precision. 

In the Supreme Court of the United States advance 
proof sheets of the opinions are distributed among the 
justices for comment and criticism. I happen to know 
that sometimes there is friendly argument over the 
selection of the appropriate word even though the choice 
involves no change of meaning. 

Not only do different types of writing demand varying 
ability to read, but this is true in regard to individual 
writers dealing with the same subject. Some judges 
write loosely, diffusely, redundantly and, with apparent 
approval, “lard the lean earth” of their discourses with 
copious quotations which sometimes contradict their 
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own statement of the law. Others write succinctly and 
with precision and clarity using only brief quotations 
with the conscious intent of lending to them their own 


sanction. 

Most judges and lawyers do not seem to be interested 
in the niceties of language. Occasionally dictionaries 
are cited as giving the meaning of words. Rarely men- 
tioned in a brief is a modern dictionary based upon 
historical principles such as are used by scholars. 

Here again I have only commendation for the law 
schools. You have done a better job in teaching your 
students to read than have other American educational 
institutions. Certainly your recent graduates show a 
great improvement. 

My criticism is that you have had imposed on you a 
task that should not be yours. The result is that you 
have to sacrifice your and the students’ time, needed for 
other purposes, to teaching them something they should 
have learned in college—how to read. The one thing 
that we have the right to expect in one who has spent 
even two years in college is the ability to read. Yet I am 
sure that you will agree with me that many B.A.s from 
the blue ribbon colleges do not possess this faculty. They 
are merely impressionistic readers. At the Bar this kind 
of reading is no more a substitute for real ability to read 
than an impressionistic picture is for an engineer's draw- 
ings when one goes to construct a_trans-Mississippi 
bridge. 

In conning your recommendations for pre-law educa- 
tion I was pleased to find that some of you still believe, 
as I do, in the value of the study of Latin. Perhaps we 
are influenced by Sir Arthur Quiller-Couch’s feeling 
that every educated man should at least have the con- 
sciousness that Greek and Latin once existed. Mr. 
Justice Holmes expressed the same thought when he 
said that it was not necessary for a man of culture to 
know Latin, but that he must at least have forgotten it. 
No doubt what you have in mind, however, is utility, 
not culture—the belief that this is one of the best ways 
to teach-a student to read. 


V. Law Writing 


In teaching writing, the colleges have done better than 
in teaching reading—probably because self expression is 
easier than study. Yet the results have been far from 
satisfactory. Few briefs and not many opinions are 
written in lean, limpid, concise English. Contracts, in- 
dentures and pleadings are not infrequently embedded 
in jargon. Not long ago I was interviewed by a represen- 
tative of one of the press services. We talked at length 
of many things—among others of this trait of lawyers. 
The reporter evidently had a keen nose for news values, 
for when he wrote up the interview he seized upon this 
to the exclusion of all else. An enterprising press clip- 
ping bureau sent me the comments. I was amazed at the 
reaction. There was a chorus of approval. Many were 
facetious and to the effect that if lawyers ever began to 
write in understandable English their arcanum would 
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perish. One editorial writer, with extravagant humor, 
wrote that if I ever accomplished this I should be 
ranked with Galileo and Columbus. The laity would, 
I believe, agree with me that every pleading, contract 
and indenture should be couched in language that any 
intelligent layman can understand on the first reading. 
As it is, not a few are so phrased that the experienced 
lawyer finds it difficult to understand them on the nth 
reading. 

One reason for this is sheer mental laziness. Old forms, 
couched in longiloquent phraseology, are followed be- 
cause of an unwillingness to make the effort to create 
something simpler and better. The other reason is the 
feeling that there is safety in following language that 
has stood the test of litigation. There is some reason for 
this in the drafting of wills and conveyances, and 
occasionally in drawing other documents, but its impor- 
tance is vastly over-emphasized. That a document has 
to be construed by a court is some evidence that it was 
imperfectly drafted. If its meaning had been perfectly 
clear there would have been no need for construction. 
When it is sustained this usually means not that it has 
been approved but that it has escaped condemnation. 

Recently an iconoclast put this neatly. He said that 
when an appellate court refused to sustain an assignment 
of error that a charge was ambiguous and involved it 
was not approving the charge, but was, in effect, saying— 
I quote from memory: “The charge of our brother below 
was lousy. But we know he can’t do any better next time, 
sO we won't reverse.” 

Regardless of the responsibility for our lamentable 
state, here the schools can help. The drafting of legal 
documents is not the function of a college professor. 
There is little hope of converting the old practitioner. 
“Ephraim is joined to idols, let him alone.” But the 
schools can occasionally set for their students the salutary 
task of translating a corporate mortgage into clear and 
compressed English. Enough of this and we might 
eventually have a generation of lawyers who would write 
with clarity, precision and concision, and perhaps with 
distinction. Even now there are heralds of the dawn of 
a better day. The majority and minority reports of the 
Attorney General's Committee on Administrative Law 
afford a model that, it is to be hoped, will be followed 
in other public documents. 


VI. Law Speaking 


In some quarters the idea prevails that the contempo- 
rary lawyer has less need for training in oral expression 
than did his predecessors. True, the trial lawyer has 
been overshadowed. True, the fashion in public speak- 
ing varies as do other fashions and what passed for 
oratory in other generations would evoke ill concealed 
grins, if not audible laughs, from contemporary jurors. 
True, also, that logical and persuasive argument, 
enlivened by apt allusions, pat quotations, pungent 
illustrations and racy phrasing, was never more effective 
whether in board meetings, conferences or courts. 


96 


THE BAR AND 





THE SCHOOLS 


That some appellate courts discourage oral argument 
is not surprising when one reflects on some of th 
arguments that have been inflicted on them. But the 
lawyer who is bent on winning his case will not bi 
discouraged. In his argument he has his nearest approach 
to the Holy of Holies, the conference room. In this 
country, where a limited time is fixed for argument, the 
function of the advocate is to give the judges the story 
and atmosphere of the case, to make them want to 
decide it in his favor when they approach it in consulta 
tion. Every experienced practitioner understands what 
the country lawyer meant when he emended Shake 
speare: 

“Thrice is he armed that hath his quarrel just, 

And three times thrice is he who gets his lick in fust.” 

In the colleges there is no lack of courses in literature, 
history and economics. Indeed, these constitute a large 
part of their staples. Yet some of these you would have 
studied either in law school or at least under the super- 
vision of the law school. You apologize to the colleges 
for the suggestion by intimating that they cannot be 
expected to have the professional approach. Do you not 
really mean merely that the colleges do not do a 
thorough teaching job? Indeed, though you are too 
courteous to say so, isn’t the whole trouble with the 
non-vocational training for law found in the fact that 
the colleges are not properly training the men they send 
you? Is that not the reason why you are not more 
insistent upon requiring a college degree as a condition 
for entrance? I suspect that you fully realize that this 
would be merely a quantitative and not a qualitative 
standard. Is this same thought behind the seven year 
plan, the four year law school idea, the leaning toward 
the European university system and other innovations? 
In making your recommendations as to pre-law work 
some of you explain that you are influenced in you 
choice by the quality of the men giving a particula 
course in the college of your university. 

All this definitely indicates that you are not satisfied 
with the students the colleges are sending you. I am not 
surprised. I only regret that you do not say so. 


VII. Is There a Remedy? 


It is easy enough to be flippant on the subject of 
American college education. We need not go back 
further than Bob Ingersoll who defined a college as a 
place where diamonds are dimmed and pebbles polished, 
or come down later than the caricaturist who altered the 
definition to read, “a place where artificial pearls are 
cast before real swine.” 

I do not, and I am sure you do not, belong to this 
school of thought but I do believe that today in college, 
as a result of the optional system, one can acquire either 
a splendid education or practically none at all, dependent 
upon one’s choice of courses. 

What, if anything, should you do about this? 

Well, if you believe, as I am persuaded you do, why 
not say so? Of course, it would start a furor in the press, 
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the graduates’ clubs and in the faculty meetings. 
\|so eventually it would help you get results. 

\gain I am at a loss to understand why as to the pre- 

studies which you almost unanimously agree are 

so desirable as to be almost essential, so great a majority 

you still favor merely recommending them instead 

The evidence is convincing that 


of requiring them. 

without action on your part your own desideratum will 

not be attained. 

It is no answer to say that some students would take 
pre-law courses and later decide not to study law. 

he reply to this is that these subjects afford a training 

which should be possessed by every educated citizen. 


Nor am I moved by the argument that a general 
cultural education is the best foundation for the study 


| 
ol 


law. Much of the force of this argument is destroyed 
by the indisputable fact that an American college degree 
is no guarantee that its holder possesses a cultural 
background. Moreover, not only do some of the 
courses suggested contain cultural content but any 
earnest student can not only master them but in pre- 
paratory school and college add enough cultural courses 
io satisfy the most exacting. I say “in preparatory school 
ind college” because if American education ever gets 
the thorough overhauling it needs, a not inconsiderable 
portion of the work now done in the colleges will be 
relegated to the secondary schools. 

Your advice being ineffective, your exhortation being 
inheeded, the time has arrived for action. .You have it 
within your power to make it impossible for a student 
to dawdle through secondary school and college without 
lessening his chances of entering a law school. If 
necessary, reserve for yourselves the determination of 
whether your prospective students have had _ the 
necessary pre-law training; substitute your own examina- 
tion for the certificates and diplomas of the colleges. 
Moreover, if it thus came about that the colleges could 
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be depended upon to provide adequate pre-law educa- 
tion would not one of your major problems be solved? 
Could you not then easily perform in the three years 
now allotted you that part of the task of legal education 
which is really yours? 


VIII. Standards 


In what I have said I have not advocated the raising 
of your standards of admission, as much as I should like 
to see that done—at least to the extent of requiring a 
college degree. I have been concerned merely with 
suggesting that if pre-law and law education meshed 
more smoothly the machinery would function more 
efficiently. I have assumed that you will not lower your 
requirements. As to this I venture in closing to say a 
word. I shall not suggest to you what emergency 
measures you should take during the present crisis. My 
information, however, is that even before war was 
declared a note of defeatism was being heard in the 
law schools. Believing that the war will be with us a 
long time and that many years of conscription will 
follow it, some are beginning to suggest that there 
should be a wide departure from normal standards. Else, 
so they insist, the usual output of lawyers cannot be 
maintained. This is but another phase of the old 
argument we have had to combat when through the 
years we have sought to raise the standards. Our answer 
has always been that it is better to have a low birth rate 
of lawyers than to have most of the babies born 
prematurely, under-nourished and crippled. That 
answer still holds true. It does not seem to me that 
even the present crisis furnishes a reason for seeking 
new standards which are to remain effective for a decade 
or more. Rather let us deal with the emergency as an 
emergency, reassert our belief that the present require- 
ments are minima and reaffirm our determination to 
raise them as soon as the time is propitious. 





CHARACTERISTICS OF A GOOD JUDGE 


By William Arthur Hayes 


of the Milwaukee, Wisconsin Bar 


hive a, should be possessed of health and energy. 
He should be of good habits, and industrious. He 
should be diligent and purposeful. He should have no 
preconceived notions or leanings as to persons or Cases. 
He should be considerate of the parties, of witnesses, 
and their counsel. He should be calm and patient. He 
should be neither talkative nor given to caustic remarks. 
He should endeavor to become familiar with the facts 
of every case brought to trial before him. He should 
examine all the evidence with an unbiased mind, and 
reason calmly to a sound conclusion. He should welcome 
the assistance of counsel on both sides. He should 
respect the law as it is; administer it as he finds it, and 


FEBRUARY, 1942 VoL. 28 





leave changes to the legislature and the Governor. His 
conclusions and judgments should be reached and an- 
nounced without fear or favor. Such a judge is a great 
asset to the community. It is to be borne in mind that 
the law, enacted by the representatives of the people 
and administered by an understanding and unbiased 
judge, is the foundation upon which peace and justice 
rest. A good judge administers the law in harmony with 
the spirit of him who wrote of the law: 


“On the rocks primeval, 

Hidden in the past its bases be; 
Block by block, the endeavoring ages 
Built it up to what we see.” 
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JUDICIAL COUNCILS AND JUDICIAL STATISTICS’ 


By ROSCOE POUND 


Formerly Dean of the Harvard Law School 


N the common-law world, a ministry of justice was 
first urged by Bentham, the founder of the science of 
legislation. He saw that preparation had to go before 

wise lawmaking on matters involving adjustment of 
relations and ordering of conduct, and that political 
organization in the English polity made no provision 
for it. Later, Lord Westbury urged that there should, 
as he put it, be machinery for ascertaining how “the law 
is worked.” He asked, “Why is there not a body of men 
in this country whose duty it is to collect a body of 
judicial statistics, or . . . to see how far the law is 
fitted to the exigencies of society, the necessities of the 
times, the growth of wealth, and the progress of man- 
kind?” He adds, ‘““There is not even a body of men 
concerned to mark whether the law is free from 
ambiguity or not; whether its administration is open to 
any objections; whether there be a defect either in the 
body or conception of the law or in the machinery for 
carrying it into execution.” As he pointed out, import- 
ant questions of law may long remain unsettled because 
resort by litigants to the ultimate reviewing tribunal is 
too expensive and parties prefer to come to a settlement 
rather than risk the outcome with the possibilities of 
heavy judgments against them for costs. “Thus matters 
go,”” he continued, “until some remarkable case arises, 
when the mischief is remedied.” Sir Frederick Pollock, 
speaking of English commercial law, said: “Men of 
business, inhabiting a country second to none in power 
and resources of every kind, yet walk every day on a 
road strewn with open pitfalls, which remain open 
merely because it is nobody’s business, until the mischief 
is done, to see that they are filled up.” The most we 
can say, he went on, is that when some one does fall into 
a hole in our legal highway he can reflect that it will 
be so repaired that in time to come no other man will 
fall into the same hole, or at least not in the same way. 
I urged a ministry of justice, or something in that 
nature, in an address in 1916, and again in 1917 before 
the American Bar Association. But the matter has 
been put best by Mr. Justice Cardozo, who took the 
subject up in 1921 and urged it vigorously thereafter. 
Writing on the subject of a ministry of justice, he says: 
“The need of such a ministry, of some one to observe 
and classify and criticize and report, has been driven 
home to me with steadily growing force through my own 
work in an appellate court. I have seen a body of judges 
applying a body of case law, with power of innovation 





*An address delivered before the Institute of Law of the College 
of Law, University of Tennessee, November 28, 1941. 
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cabined and confined. . .. New lines may, indeed, be run, 
new courses followed, when precedents are lacking. Even 
then, distance and direction are guided by mingled 
considerations of logic and analogy and history and 
tradition which moderate and temper the promptings 
of policy and justice. I say this, not to criticize, but 
merely to describe. I have seen another body, a legis 
lature, free from these restraints, its powers of innovation 
equal to any need, preoccupied, however, with many 
issues more clamorous than those of the courts, viewing 
with hasty and partial glimpses the things that should 
be viewed both steadily and whole. I have contrasted 
the quick response whenever the interest affected by a 
ruling untoward in its results had some accredited 
representative, especially some public officer, through 
whom its needs were rendered vocal. A case involving, 
let us say, the construction of the Workmen's Compensa 
tion Law, exhibits a defect in the statutory scheme. 
We find the Attorney General at once before the legis- 
lature with the request for an amendment. We cannot 
make a decision construing the tax law without inviting 
like results. That is because in those departments of the 
law there is a public officer whose duty prompts him to 
criticism and action. Seeing these things I have mar- 
veled and lamented that the great fields of private law, 
where justice is distributed between man and man, 
should be left without a caretaker. A word would bring 
relief. There is nobody to bring it.” 

At the beginning of the present century it had come 
to be well recognized that the weak points in our legal 
polity were procedure, legislation, and criminal justice. 
The latter is a subject of itself. It will be enough to 
speak with reference to the other two. 


Legislation and Procedural Reform 


In the long struggle of the American Bar Association 
to simplify procedure at law in the federal courts, we 
have a suggestive example. For many years the efforts 
of the Association in this connection were frustrated in 
the Senate. The opposition centered in a lawyer who 
distrusted the organized bar of the whole land. He 
feared that the project for a uniform, simple procedure 
in the federal courts was designed to give to the met- 
ropolitan lawyer an advantage over the local or country 
lawyer. He suspected that the purpose was, or at least 
the effect would be, to obviate the need of retaining a 
local lawyer in local litigation to look after the mysteri- 
ous details of local procedure. But this suspicion of the 
objects of the promoters was not all that was behind 
his opposition. The Senatorial obstructionist thought 
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erms of the local procedure with which he was 
iliar. He assumed that in the nature of things, legal 
«edure must of necessity be arbitrary, technical, and 
| of detailed rules. He took it that every attempt to 
prove could do no more than substitute one mass of 
bitrary, detailed rules for another. He assumed and 
serted those things confidently, despite the experience 
f all English-speaking countries outside of the United 
States. He was so unaware of what had gone on in the 
:provement of legal procedure in the English-speaking 
rid in the past fifty years that he believed the Field 
Code of Civil Procedure of 1848 to be the high water 
irk of procedural reform. He had no idea of the 
New Jersey reform of 1912 nor of the New York Civil 
Practice Act of 1920. He was so ill-informed as to the 
w of the rest of the world that he could assert in a 
iblished address that one procedure obtained in Great 
Britain, inferentially the English practice, since he had 
» idea that Scotland had its own law and procedure. 
He was an able, conscientious man, much above the 
verage of those in public life, a good local lawyer, a 
eservedly influential member of the highest legislative 
ody in the country. Yet his equipment for passing 
upon questions of national legislation as to legal pro- 
cedure was palpably most deficient. On the basis of 
that deficient equipment, with the best of motives and 
in the best of faith, he stood for years in the way of all 
attempts of the American Bar Association to modernize 
the procedure of our federal courts. His like is to be 
found in every lawmaking body in the land. Some 
gency of informing such men, some agency they cannot 
suspect, some agency commanding their respect, is re- 
quired if legislation is to achieve anything adequate to 
the demands made upon the legal order of today. 


The Need of Research 

Kent’s Commentaries were published between 1826 
ind 1830. The first of Judge Story’s epoch-making text 
books appeared in 1832. Thus significant law writing 
in this country is but little more than one hundred years 
old. When it began, the only research needed for the 
formative law of pioneer, rural, agricultural America 
was study of the English reports and law books, of such 
\merican reports as had appeared, and of the modern 
Roman law on the subjects where common-law materials 
needed to be eked out or criticized. Research could be 
confined to law books. In the simple social and economic 
order of that time, the lawmaker could find in his own 
experience, or in the general knowledge of his neighbors, 
all that he needed beyond what was in his law books. 
Mostly it was patent to the observation of an intelligent 
man without special training or special effort. Today 
lawmaking suffers from an assumption that the law- 
maker may find in his own experience of life or general 
knowledge of men and things all that is needed to make 
for a due functioning of the legal order. The problems 
are not obvious, nor are the application to them of the 
historically given materials, when once discovered, or 
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the needed adaptations of the legal machinery to the 
problems, when once defined, any more obvious. One 
hundred years ago one man could work on many sub- 
jects. Today many men must work upon one subject. 
It is futile to expect that the needed preliminary 
work of searching for, organizing, and making available 
the data required for lawmaking or for judicial rule- 
making or for judicial notice of the background of fact 
upon which judgments of reasonableness must be made, 
will do itself spontaneously. Nor may it be done by 
legislative committees working under pressure at the 
crisis of lawmaking. For the most part, in connection 
with any legislative measure of importance it is done 
by private agencies—by the committees of associations 
and organizations maintained today by every trade and 
business and profession, as well as by zealous proponents 
of particular panaceas and public-spirited social workers 
and promoters of social improvement. Much good work 
is done by such organizations. But the measures they 
prepare and advocate are drawn solely from the stand- 
point of their special interest and are at best likely to be 
one-sided and disregard other no less important interests. 
More than one unhappy feature of American ad- 
ministration of justice is a result of short-sighted or 
ignorant application of lay common sense to difficult 
problems of law and of judicial organization and ad- 
ministration which called not for common sense but 
for the trained uncommon sense of experts. 


Importance of Legislation 


Much as our law has achieved through judicial finding 
of the law, and firm as our faith may be in the judicial 
process as a means of developing experience of ad- 
ministration of justice into a body of law superior to 
codifications, yet we cannot get along without legis- 
lation. Radical new starts, such as workmen's compensa- 
tion, must come through legislation, even if they can 
be developed through judicial decision. As Mr. Justice 
Holmes put it, judicial lawmaking must be interstitial 
only. It applies an authoritative technique to authori- 
tative premises. But there are times and places where 
new premises are called for and these must come in 
through legislation. Let me quote again from Mr. 
Justice Cardozo: “The courts are not helped as they 
ought to be in the adaptation of law to justice. The 
reason they are not helped is because there is no one 
whose business it is to give warning that help is needed.” 
He goes on to show that agencies of improvement were 
once in the hands of the courts. When the only modes 
of growth were through fictions and equity, the courts 
had control of those instruments. Legislation has 
replaced them and is an infinitely more effective instru- 
ment, yielding infinitely better results. But it is not an 
instrument which the courts can use and there is no one 
to bring the instrument into play when the exigencies 
of judicial justice demand it. Courts and legislatures 
pursue their separate ways and their work is not brought 
into relation. Hence, says Mr. Justice Cardozo, there 


99 




























































JUDICIAL 


is “wasted effort of production and . . . lowered quality 
of the product.” He goes on: “On the one side, the 
judges, left to fight against anachronism and injustice 
by the methods of judge-made law, are distracted by the 
conflicting promptings of justice and logic . . . and the 
output of their labors bears the tokens of the strain. 
On the other side, the legislature, informed only casually 
and intermittently of the needs and problems of the 
courts, without expert or responsible or systematic 
advice as to the workings of one rule or another, patches 
the fabric here and there, and mars often when it would 
mend. Legislature and courts move on in proud and 
silent isolation. Some agency must be found to mediate 
between them. This task of mediation is that of a 
ministry of justice.” 

In an article by an American lawyer practising in 
Paris, published a few years ago in the Virginia Law 
Review, the writer assumes that Judge Cardozo, and 
those who along with him have been urging the idea 
of a ministry of justice, have in mind one with power 
to discipline and control the judges after the French 
fashion. In the Roman polity, judicial power was in 
administrative officials. In France, the judges are part 
of the administrative hierarchy and the minister of 
justice, on that side of the work of the ministry, is head 
of the judicial system. This is not what a ministry of 
justice would mean under our constitutional system not 
elsewhere in the English-speaking world where the 
independence of the judiciary is a cardinal tenet. No 
common-law lawyer would for a moment think of 
advocating subordination of the judiciary in this fashion. 
Proposals for advising the legislature of needed laws 
to meet gaps or defects in the law, and to meet difficulties 
developed in the course of the work of the courts; for 
study of how laws function and the effects in action of 
particular legal rules or doctrines; for investigation of 
what hinders better performance of the tasks of the 
courts and how to make that performance more effective 
for its purpose—all this is a wholly different matter. 


In 1918, the report of Lord Haldane’s Committee on 
the Machinery of Government pointed out “the difficul- 
ty of getting the attention of the government [i.e. the 
cabinet which has the initiative in legislation] to legal 
reform and as to the want of contact between those 
who are responsible for the adminitration of the work 
of the commercial courts and the mercantile com- 
munity.” The report pointed out also that no one, as 
things were, was responsible for seeing to it that such 
matters were remedied by proper legislation. Out of 
this grew the Law Revision Committee which had been 
doing notable work in England down to the outbreak 
of the present war. In New York, Judge Cardozo’s 
efforts resulted in a Law Revision Commission, which 
has done much to promote legislation in aid of the work 
of the courts. But the most significant institution which 
has developed to meet the need pointed out by Bentham 
is the Judicial Council. 


100 


COUNCILS 





The Judicial Council 


Need of improvement of legal procedure was the 
immediate occasion of that institution. The importance 
of continuity in reform, the futility of patchwork tinker. 
ing, the inability of the judges to bring their experience 
of defects effectively before the legislature, the pressur: 
of other demands upon legislative attention, and want 
of specific knowledge by legislators of what was called 
for—all this, at a time when the problem of keeping 
legal procedure continually abreast of changing times 
was acute—led the Massachusetts Judicature Com 
mission in 1921 to recommend and the legislature in 
1924 to set up a Judicial Council composed of judges, 
retired judges, and practitioners “for the continuous 
study of the organization, rules and methods of pro 
cedure and practice of the judicial system of the Com 
monwealth, the work accomplished, and the results 
produced by that system and its various parts. ...’" The 
recommended statute required the Council to report to 
the Governor annually upon the work of the various 
branches of the judicial system and, what was perhaps 
more important, to submit from time to time for the 
consideration of the justices of the various courts such 
suggestions in regard to rules of practice and procedure 
as it might deem advisable. 

In the last century a court had come to be thought 
of as a sort of slot machine into which the facts of cases 
were put and from which decisions were drawn out as a 
matter of the mechanical operation of the machine 
The first significant step away from this conception was 
taken when the Municipal Court of Chicago was set up 
in 1906. When a few years later I described that court 
to an excellent lawyer in a city famous for its good 
lawyers from the beginning of our polity, and he heard 
that the court maintained a laboratory and had a 
woman secretary to advise women litigants in small 
causes, and an office for advice to poor litigants as to 
what procedures were open to them, he exclaimed: 
“Why, that’s not a court, that’s a bureau of justice.” 
Today we do not hold so completely to the slot ma- 
chinery theory of a court. We realize that courts have 
some responsibilities in the direction of bureaus of 
justice. More and more their rule-making power as to 
procedure is being restored to them, or, if you prefer, 
that power is being conferred upon them. More and 
more they are being given control over their ad- 
ministrative offices in comparison with the time when 
clerks of courts were elective officers equally with the 
judges and conducted their work in their own fashion, 
without reference to the wishes or convenience of any- 
one but themselves. Legislatures have begun to give 
up the sort of detailed rule-making we used to have 
prescribing the exact room in which a court could sit 
and the exact time of sitting, and the details of what 
it was to do and how it was to be done. As Mr. Horn- 
blower used to put it, legislation in some states under- 
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ered the court house except to designate the exact 
» on which he should hang his hat. The Judicial 
yuncil was an institution to assist the courts in the new 
pes of responsibility which the public began to lay 


I 
on them in the present century. 
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Achievements of the Judicial Council 

Before the Massachusetts Judicial Council was recom- 
iended by the Judicature Commission, a Board of 
ircuit Judges was set up in Wisconsin in 1913, which 
did much to improve procedure. A like body was 
rovided for in New Jersey in 1915. A year after the 
recommendation in Massachusetts, the federal govern- 
ment set up the Conference of Senior Circuit Judges. 
rhen came a series of state judicial councils: In 1923, 
Oregon and Ohio; in 1924, Massachusetts and Maryland; 
in 1925, Washington and North Carolina; in 1926, 
California and South Dakota; in 1927, Kansas, Rhode 
island, and Connecticut; in 1928, Virginia and Ken- 
tucky; in 1929, Texas, Michigan, Illinois, Pennsylvania 
and Idaho; in 1930, New York; in 1931, Utah. Thus 
within ten years from the first recommendation, councils 


a 


had been provided for in twenty states. In the ten 
years following, nine other states have established 
judicial councils, so that they are now provided for in 
twenty-nine states and are active in all but five of them. 

In composition these councils vary not a little. Indeed, 
it is proper that they should since local conditions, the 
types of member available, and the work to be done 
vary from jurisdiction to jurisdiction. Full data as to 
the composition of the council in each state may be 
found in the Handbook of the National Conference of 
Judicial Councils for 1941 and it will suffice to refer 
thereto. 

A critical study which has been made of the work 
of the Judicial Council in Massachusetts shows that in 
the first twelve years of its existence it made some 
hundred and twenty-five recommendations to the legis- 
lature of which about half resulted in statutes. It was 
less successful in its recommendations to the judges. 
In the first ten reports it made fifteen important sugges- 
tions to the courts as to changes in rules and in practice. 
Four were adopted. Another was adopted by one of the 
courts, the Superior Court, but not by the Supreme 
Court. Another was adopted in part. Another was 
adopted after legislation affecting the subject. Seven 
were not adopted. One, which had to do with discipline 
of practitioners, while not adopted, led to appointment 
of commissioners to make investigations. Thus, if only 
four out of fifteen recommendations to the courts were 
adopted in toto, over half of them resulted in some 
action being taken in the line recommended. The 
reason why the council was at first less successful with 
respect to its recommendations to the courts than might 
have been expected, seems to have been that the two 
highest courts were represented by retired instead of by 
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‘ook to prescribe every act of the judge from the time he 





active judges. —The Supreme Court is now represented 
by an active judge. But the conclusion is not to be 
drawn that even in its earlier years the Massachusetts 
Judicial Council did not achieve much of moment. On 
the contrary, some very useful changes in procedure, e.g. 
a change in rules so as to permit insertion of a cross bill 
in the answer, and useful statutory changes, such as 
abolition of the statutory requirement that bills of 
exceptions in capital and certain other criminal cases be 
drawn in narrative form, are to its credit, and it is 
likely to be increasingly successful in view of the better 
attitude of courts everywhere today toward projects 
for increasing efficient dispatch of their work and 
complete disposition of and just results in individual 
cases. Indeed, the legislature has come to rely upon it 
and refer to it for its opinion bills on matters affecting 
the courts. 

In New York, the Judicial Council has been notably 
successful in procuring adoption of its recommenda- 
tions both by the legislature and by the courts, perhaps 
in part because the Chief Judge of the highest court and 
four presiding judges of the intermediate court, four 
members of the legislature, including the chairmen of 
the judiciary committees, and an editor, are among the 
eighteen members. Thus not only is there a representa- 
tion of different interests upon the council, but the 
recommendations proceeding from judges and practicing 
lawyers and based on their experience of difficulties, 
defects, and causes of miscarriages can be made clear to 
legislators and editors and thus lay suspicions can be 
obviated at the outset. 


Activities of Judicial Councils 

At present a great variety of important matters are 
under consideration by the active judicial councils. ‘To 
take them up alphabetically, those of general interest 
are: In California, rules for the appellate, superior, and 
inferior courts. In Connecticut, improvement in probate 
practice and procedure. In Illinois, court reorganiza- 
tion, calendar control, revision and amendment of rules, 
administrative procedure. In Indiana, rules for disci- 
pline of the bar and procedural reform. In lowa, 
obtaining rule-making power for the Supreme Court, 
exercise of supervisory control by the Supreme Court 
over the lower courts, improved selection and tenure of 
judges, the question of a full revision of the code. In 
Massachusetts, reform of the trial jury system, study of 
probation officers, study of the rule-making power, 
study of integration of the bar, privileged communica- 
tions in domestic relations cases, slander by radio, and 
reporting of decisions. In Michigan, improvement of the 
justice of the peace system. In Minnesota, study of the 
work of the trial courts, and judicial statistics. In 
Nebraska, general survey of needed changes in pro- 
cedure, and simplification of appeals. In New Mexico, 
revision of the rules of practice to conform to the new 
federal rules. In New York, a long program bristling 
with matters of much importance, of which only a few 


101 








































































JUDICIAL 


can be noted—real estate mortgage foreclosures, pro- 
cedure for sale of infants’ real estate, procedure in stock- 
holders’ representative and derivative actions, reducing 
expenses in actions for personal injuries by permitting 
examination of doctors, mechanics, etc. before trial, 
permitting accident reports required to be filed by 
common carriers to be received in evidence, reducing 
the bulk of records and briefs on appeal, improper pub- 
licity by attorneys concerning pending or anticipated 
court Cases, securing prompt rendition of decisions by 
courts and referees. In North Dakota, codification of the 
laws of the state, juvenile courts, parole, and suspended 
sentence. In Ohio, changes in the Civil Practice Act 
along the lines of the new federal rules, proposed amend- 
ments to improve the judiciary, making grand juries op- 
tional, simplifying appellate procedure, study of the costs 
system in the trial courts. In Rhode Island, improve- 
ment of practice in the Probate Courts, reconciliation 
procedure in domestic relations cases, disciplinary pro- 
cedure in cases of professional misconduct, changes in 
appellate procedure. In South Dakota, revision of laws 
as to pardons, paroles and release procedures, study of 
court reorganization. In Texas, study of court organiza- 
tion, declaratory judgments, small claims courts for 
larger cities, cost of litigation, judicial statistics, and con- 
tinuous terms of courts. In Utah, securing adoption of 
the rule-making power, simplification of procedure to 
conform to the new federal rules. In Washington, sur- 
vey of judicial business, statutes as to hearsay, trial prac- 
tice, recompilation of the statutes. In Wisconsin, re- 
vision of the code of criminal procedur 


It will be seen that judicial councils are now actively 
at work on much more than procedure, although in 
many states that remains the primary subject for im- 
provement. They are doing much more than assist the 
courts in the framing of rules. In more than half of the 
states these councils are now studying questions of the 
first importance for our administration of justice. Many 
of them are making thorough studies of questions of 
substantive law. No one can be sure that he is in a 
position to speak with assurance upon or draft a statute 
or rule with respect to any important question until he 
has looked through the reports of the judicial councils 
and has seen what they have found and recommended 
as to the subject. They are fast doing the work of 
ministries of justice and doing it well. Nothing augurs 
better for making the work of our tribunals what it 
should be than the programs of these councils and the 
zeal and intelligence with which so many of them are 
carrying out their purposes. 


Judicial Statistics 


I come now to the other subject upon which I have 
been asked to speak to you, namely, statistics, The 
compiling and publishing of intelligently gathered and 
adequately organized judicial statistics is an important 
item in a program of improving our administration of 
justice. But at the outset one must enter a caveat that 
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we must not expect too much from such statistics. Some 
of the realists, who have been urging that in some way 
or other properly kept and properly organized statistics 
of the operations of the judicial process would go far 
to help toward solutions of the problems of the science of 
law, have had a faith, curious in those who are in 
general so skeptical of everything but their own skepti 
cism, that a mass of figures have an intrinsic objective 
validity and that a bit of juristic writing is scientific ij 
only it contains a sufficient number of tables of figures 
Matters which have been well known from long and 
general experience are regarded as requiring to b¢ 
proved by such tables, although the tables may very 
likely be constructed on the assumption of what they 
are called upon to prove. We cannot use even the best 
and most scientifically compiled statistics to solve th 
fundamental problems of jurisprudence. They cannot 
give us a measure of values of competing claims, or a 
criterion of justice, or a theory of what we are seeking 
to bring about by means of law. But it does not follow 
that we have no use for statistics. On the contrary, the 
stress which we now put upon the legal order as a 
process and upon the judicial process as a significant 
meaning of the term “law,” and along with the ad 
ministrative process entitled to a place in the front rank 
in the science of law, things which the realists have been 
prominent in urging, indicates where statistical method 
is to be made use of. We must learn how to use statistics 
to control the quality of the output of the operations 
by which the legal order is maintained and carried on. 

In the field of criminal law there is general agreement 
as to the worth of statistics, if worthwhile statistics can 
be had. The fragmentary, unsystematic, largely in- 
accurate, and too often downright misleading statistics 
which are at hand are seized upon and used with 
avidity by everyone who writes or speaks on American 
criminal justice. As to the civil side of the administra- 
tion of justice, the call for statistics has not been so 
general nor so insistent. Yet sometime ago there began 
to be interesting and suggestive attempts at forensic and 
judicial use of statistics on the civil side. Mr. Justice 
Brandeis, when at the bar, began to make effective use 
of social statistics in briefs and arguments on questions 
of the reasonableness of social legislation. Forty years 
ago a dissenting judge in the Supreme Court of 
Missouri used the statistics of railroad accidents, pub- 
lished by the Interstate Commerce Commission, to 
show that the so-called humanitarian doctrine, then 
maintained by the courts of that state, whereby trespas- 
sers upon a railroad right of way might recover for 
injuries suffered by them from negligent operation of 
trains although they, too, were negligent, led to in- 
creased casualties and was by no means humane in its 
actual results. Such methods, however, have not made 
much headway with the bar or with the bench. The 
reason is to be found rather in the character of such 
statistics as are available than in any intrinsic defect in 
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method itself. When Tom Hood was asked whether 
was worth living, he answered, “That depends upon 
liver.” When we are asked whether statistics are 
use in study of the administration of justice, our 
swer must be, that depends upon the statistician and 


statistics. 


Defects in Current Official Statistics 
You will recall Bill Nye’s pronouncement on statistics 
figures won't lie, but liars will figure.”” Propagandists, 


ireaus seeking to make a showing in order to obtain 


creased appropriations, clerks set to the task of prepar- 
g reports and proceeding to pad them with statistics 
statistics’ sake, and well meaning blunderers prepar- 
» tables with no clear idea of what use is to be made 


of them and no appreciation of what is or may be 
significant in the materials before them—all these have 
mtributed to discourage the conscientious judge or 


advocate or teacher who would like to know the facts 
underlying current assumptions as to American justice. 
lables and masses of figures are often at hand. But on 
inquiry they are likely to prove inaccurate, uncritical, 
contradictory, and not comparable with each other. 
For example, until recently, different federal bureaus, 
dealing with different aspects of federal treatment of 
crime, were wont to publish tables in which the same 
subject was treated on different bases, so that the figures 
could not be made to agree. In some jurisdictions the 
tables have been drawn up so perfunctorily or so care- 
lessly that the number reported as sent to penal institu- 
tions and the number reported as received there were 
at serious variance. Certainly, it was not safe to infer 
from the marked discrepancy that a large number of 
those sent to prisons had escaped in transit. More than 
once, in the work of the National Commission on Law 
Observance and Enforcement, when we came to check 
up on statistics of which we should have liked to make 
use, we found that totals had been made to agree, where 
the items footed up differently, by a mere process of 
wrong addition—sometimes by striking a mean between 
the discrepant totals and putting the arbitrary result at 
the foot of the respective columns. Nothing could be 
more discouraging than our experience with official 
statistics published under state authority. Yet such 
statistics are commonly all the material available upon 
which to predicate assertions of fact on which important 
conclusions must rest. 

Nor is the lawyer who would seek an assured basis of 
argument in authoritative statistics encouraged by the 
attitude of those to whom he may properly look for 
guidance in method. When a committee of the National 
Commission on Law Observance and Enforcement 
sought to obtain light on a difficult subject which it had 
under consideration, an economist of reputation was 
sent for and the official and supposedly authoritative 
tables were set before him that he might interpret them 
and explain what they showed. To the surprise of the 
committee he insisted on knowing what the committee 
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wanted to prove, asserting that whatever was desired 
could be sustained from the figures, and refusing to 
undertake any investigation of them until the end to 
be reached had been determined for him in advance. 


To such a pass have propagandists and blunderers and 
perfunctory clerical bureaus brought us. 

No one believes more firmly than I in the importance 
of bringing together authentic information as to exactly 
how legal precepts and doctrines and institutions are 
functioning. But information of this sort, if it is to be 
usable, must be gathered on an intelligent plan and with 
a clear idea of the purposes for which it is desired. 
Saul went out to find his father’s asses and found a 
kingdom. Except for this, no one ever found much of 
value without looking for it. Certainly no one ever 
compiled tables of value without knowing the purposes 
for which they were likely to be consulted. Very little 
experience of current official statistics is needed to 
convince one that statistics gathered for no purpose 
beyond filling a report with impressive tabulations are 
seldom valuable for anything else. If on many subjects 
connected with improvement of substantive law, of 
procedure, and of administration of justice, accurate 
data are the beginning of wisdom, as a forerunner of 
that beginning we must replace most of the present 
typically crude and commonly pointless official com- 
pilations put forth by bureaus and departments, national 
and state. A workable system of intelligent gathering, 
compiling, and reporting statistics is one of the first 
steps toward making justice effective for its purpose. 


Reasons for Current Distrust of Statistics 

Excessive faith in statistics for their own sake has 
also operated to create distrust of them on the part of 
the judge and practitioner. Very little of importance 
can be drawn from statistical tables in and of themselves. 
Much that lies outside of the tables is required to give 
them point and application. For example, when we 
were studying congestion of the criminal dockets in 
certain courts in certain parts of the country, and its 
effect upon enforcement of the National Prohibition 
Act, statistics showing that in those courts in those 
places the percentage of sentences to imprisonment ran 
from 4 to 6, whereas in the country at large it was 41, 
told nothing of themselves. Nor did tables showing 
that in many places few prosecutions got to trial and 
very large numbers of accused persons pleaded guilty, 
disclose the real situation. But when the figures as to 
sentences and those as to pleas of guilty were taken 
into account along with the institution of “bargain 
days’ and “cafeteria courts,” they took on real signifi- 
cance. Again, on the basis of figures showing that only 
a small fraction of prosecutions come to trial it has been 
asserted that the difficulties of American criminal pro- 
cedure are negligible in a program of improving our 
criminal justice, and that the crux of the matter lies 
in administration. No one who has studied our criminal 
justice attentively can doubt the very great importance 
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of the administrative side of enforcement of the criminal 
law nor that thoroughgoing improvement is called for 
on that side. What escapes the mere student of statistics, 
however, is that undue pressure is put on the ad- 
ministrative side because criminal procedure has put so 
many obstacles in the way of the prosecutor. As pro- 
cedure stands in more than one jurisdiction at least, a 
prosecutor cannot hope to do more than a fraction of 
his task in the courts. Thus the administrative devices 
and agencies are habitually put to work for which they 
were not intended and serious abuses result. But this 
has to be learned outside of the statistics. 

Again, some statistics as to the prevalence of crime 
in different parts of the country, published a few years 
ago, showed a much greater amount of larceny in a 
rural, agricultural community than in one of the old 
settled states, chiefly urban and industrial and with a 
shifting population. The compiler was not aware, as 
a layman very well might not be, that in the former 
state by statute larceny had been extended to embrace 
embezzlement, obtaining money or property by false 
pretenses, and receiving stolen goods, while in the latter 
the narrow definition of the English common law still 
obtained and only a taking from the possession of 
another without his consent and with intent to convert 
to one’s own use was called larceny. 

Such are perhaps some of the reasons for the back- 
wardness of American lawyers and students of Amer- 
ican law, as compared with lawyers and students of the 
law in other parts of the world, in the use of judicial 
statistics. If so, we need not doubt that a change will 
come. For these reasons are not, I repeat, intrinsic in 
statistics nor in statistical method and hence are not 
compelling. They grow out of the very situation which 
is requiring us to overhaul our methods and seek to 
devise new ones. In the formative era of our legal in- 
stitutions, statistics of the administration of justice were 
not required to tell us anything that was not sufficiently 
obvious without them. It mattered little who compiled 
them or for what purpose. In pioneer America, any 
man was held equal to any task, so a clerk was as com- 
petent to compile statistics and a layman to interpret 
statistics of the courts as anyone else. It is only recently 
that the exigencies of studying law enforcement and the 
demands of exact information as the basis of intelligent 
reforms in the machinery of the courts have made 
judicial statistics a matter of serious import. Such things 


as the “mortality table of felony cases” in the Survey of 
Criminal Justice in Cleveland show what use may be 
made of statistics and the need of them as the basis of 
critical appraisement of the work of prosecutors and 
courts. But the table was not prepared from official 
figures. The investigators went to the records and pre- 
pared them specially, knowing the purpose and so 
selecting intelligently the points on which figures were 
to be sought and compiled. 
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Judicial Councils and Statistics 


Of late, judicial councils in a number of states have 
been putting out some reliable statistics of the work 
of the courts in their jurisdictions, carefully compiled 
to intelligent plans and directed to certain ends and so 
useful for purposes clearly manifest. What is more 
significant, a number of other judicial councils are 
studying the subject of statistics—by no means an easy 
subject—and are devising a well worked out technique 
before beginning to compile and publishing statistics. 
Thus the work of an effective ministry of justice is being 
provided for by well-conceived planning that cannot 
fail to yield good results in due season. For how shall 
the things that ought to be done for the improvement 
of American justice be brought about unless we have 
made provision for exact and authoritative informa 
tion as to the workings of our legal administrative 
agencies. Do we not owe it to the law and to the 
people who are to be ruled by law, to make information 
on these crucial points as accessible, as authentic, as 
reliable, as the information as to rules of law for which 
we provide elaborately in statute books and reports of 
decisions? That they are taking over this task and carry 
ing it out intelligently and well is not the least reason 
why the Judicial Councils deserve the support of the 
profession, and active councils are receiving it fully in 
more than half of the states. 

I would not for a moment claim too much for judicial 
councils in the progress we have been and are making in 
improving our administration of justice. Bar associa- 
tions, especially the American Bar Association, for a 
long time carried the whole load of law reform and 
carried it well. The law schools have done something 
and could do much more. Indeed, no small part of the 
work of a ministry of justice can be done by organized, 
systematic research in the law schools of state universi- 
ties, where especially conditions of effective work and 
guarantees of public confidence seem to be assured. 
Such research is possible also under the auspices of 
privately endowed foundations. In either case un- 
doubtedly we have assurance of security of tenure, 
adequate facilities, competent investigators, opportunity 
of dealing with problems as wholes rather than in 
detached local fragments, and scientific spirit and 
method. But the work of the foundation seems less 
likely to inspire the needed public confidence. In many 
connections we have seen how suspicion of these founda- 
tions has operated when they have ventured into con- 
troversial fields. 


Relation of the Law School to a Ministry of Justice 


On the whole, I suspect, we shall have to rely much 
upon our universities with their ample faculties of law 
and staff of professors in the social sciences, from which 
well organized, systematic, effective institutes for re- 
search in preparation for legislation may be set up, in 
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ch the national, and the local would be represented 
lue balance. We must not overlook the fear of cen- 
ization which has revived and become strong. The 
illy known and locally respected university can give 
such work the national aspect which our social and 
nomic unification require and yet be free from 
picion of seeking to efface the organized locality. 
loreover, we cannot over-estimate the value of a group 
specialists in many lines working together, such as 
faculties of a state university make possible. I 
ubt whether any foundation could assemble the 
yup of men for permanent and continuous work whom 
university could bring together in this way. In the 
school of a state university there is already a good 

rt of a state ministry of justice. 
It is not the least good feature of a judicial council 
it it can utilize effectively the possibilities of the law 
hool and the means of reaching the practitioners 
hose opinion is by no means to be ignored which are 
ssessed by the bar associations. In many of our jurisdic- 
ons there has been waste of effort which has seriously 
ld back reform of procedure and more than one use- 
ful project for legislative improvement in that in- 
ependent organizations and agencies of improvement 
orked at cross purposes or with conflicting projects. 
\ judicial council in which, along with judges and 
ractitioners and legislators, representatives of bar asso- 
ciations and of law faculties participate, should be able 
» unify the activities of all who are concerning them- 
lves with improvement of the law and of its ad- 
ninistration and obviate conflict of projects for legis- 

ition. 

What we all seek is to make American law and Amer- 
can application of law as effec tive for their purposes as 


ntelligently directed effort can make them. 


THE EGERTON PAPERS 


The Huntington Library at San Marino, California, 
is making a tentative announcement of the publication 
f a work of importance in legal history, an extensively 
innotated edition of an early treatise, “Discourse upon 
the Exposicion & Understandinge of Statutes,” by Sir 
Thomas Egerton, Lord Keeper and later Lord Chan- 
cellor of England (1596-1617). The Library possesses 
many of Egerton’s unpublished papers, including two 
versions of this treatise. The announcement says: 


Professor Samuel E. Thorne, of Northwestern University 
School of Law, recognized the probable importance of these 
documents. After several years of careful study he has reached 
the conclusion that they afford the earliest distinct account of 
statutory interpretation extant in England, almost certainly dat- 
ing between 1565 and 1571. As such, they form one of the most 
significant items in English legal history appearing for many 
years. 

As the publication of this work will be a matter of 
considerable expense, and the book “not a popular book, 
nor easy of reading, but... an important contribution to 
legal history,” the Library solicits advance inquiries 


from lawyers interested. 
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J. WESTON ALLEN 





WESTON ALLEN, of Boston, died at the age of 
J. sixty-nine on December 31, 1941. 

In life he distinguished himself as a lawyer and as a 
public official. His devotion to the American Bar Asso- 
ciation was life-long and he was a member of the Execu- 
tive Committee from 1926 to 1929. His avocation was 
literature and the fine arts, which qualified him to take 
the leading part in designing the American Bar Asso- 
ciation Medal first awarded in 1929. 

His friends who knew him through Association meet- 
ings and committee work think of him as a gentle and 
quiet man, but when entrusted with a public duty he 
had the courage and tenacity of a bulldog. As Attorney 
General of Massachusetts he prosecuted, had removed 
by the Supreme Judicial Court and later disbarred, two 
state district attorneys. In him the “Ponzi scheme” met 
its nemesis. 

He was a Mayflower descendant, graduated from Yale 
in 1893 and from Harvard Law School in 1896. In 
recognition of his outstanding public service he received 
his LL.D. degree from Harvard in 1922. 

“He fought the good fight.” 
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INDUSTRIAL LAW UNDER THE 


NEW CONSTITUTIONALISM’ 


By EDW. F. ALBERTSWORTH 


Northwestern University Law School 


HE general theme to be considered in this discussion 

is to what extent the older juristic relationships in 

the field of Industrial Law in the United States 
must be re-examined in the light of recent decisions of 
the Federal Supreme Court and an entirely new majority 
personnel upon the Court. During 1940 some 1,890,000 
workers were either killed or injured in the United 
States, while gainfully employed, resulting in employee- 
days lost of 41,912,000. The economic loss due to strikes 
and labor disputes amounts to some 6,700,872 employee- 
days.1 Obviously a social problem of magnitude is 
here involved, justifying and, in fact, demanding re- 
consideration of our legal machinery which is con- 
cerned with this by-product of industrial society in the 
United States. 


Divisions of the Subject 


It is my purpose to deal with the subject under con- 
sideration from two standpoints: 1. The legal relation- 
ships arising out of the individual worker’s claims 
against the employer in the operation of the industrial 
machine, resulting in work-injuries, disease and death 
of the employee. 2. The relationships stemming from 
group activity of workers in exercising their organized 
rights in the struggle for economic existence. Are the 
claims of the worker-members in their various or- 
ganizations adequately protected? Are the claims of 
the public against excessive organized activities of 
workers fully protected without further regulation by 
Government? 


Industrial Harms Under the New Constitutionalism? 
By “industrial harms,’ I mean, juristically, work- 
injuries, disease and death of workers qua workers. 
There are two main emphases here: (1) The problem 
of abolition of the Second Federal Employers’ Liability 
Act and the substitution of a workable Federal Work- 
men’s Compensation Act for all types of interstate 
commerce employers; and (2) The problem of exclusive 
and competitive State Workmen’s Compensation funds. 


*This is an epitome of two addresses before the Law Institute 
of Santa Clara University, California, Aug. 8-10, 1941. The 
Institute personnel consists of distinguished lawyers and judges 
of California. 

1. Monthly Labor Review (U.S. Bureau of Labor), Aug. 1941, 
pp. 54 and 327. The data for the year 1941 are not yet available. 

2. The subject of “The New Constitutionalism” was explored 
by me before the Law Institute of Santa Clara University in August, 
1940, and subsequently published in 26 Amer. Bar Assn. Journal, 
865, under that title. It was thereafter republished in the Santa 
Clara University monthly literary publication—“The Owl’— 
December, 1940. 

3. I discussed this fully in ‘Interstitial Legislation by the U.S. 
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1. The Second Federal Employers’ Liability Act of 1908 

This Act is the last stronghold of individualistic 
treatment of industrial harms in the United States. 
Enacted in 1908 before collectivism was dominant in 
the United States, it was amended only once, in 1910, 
and has remained unmodified legislatively since that 
date. But 33 years of judicial construction and applica- 
tion have spread a gloss—a veneer—over the statute, 
and thousands of decisions, federal and state, have 
resulted in a judicial corpus juris of much actually new 
“legislation.” The Act itself requires the employee to 
be performing at the time of receipt of industrial harm 
an “act of interstate commerce” as a condition of 
liability of the employer; but the Supreme Court has 
interpolated this to mean “transportation,” choosing a 
narrower meaning than “commerce.”* Being predicated 
upon liability for fault, rather than vicarious liability 
or liability without fault, numerous defects have been 
uncovered during this comparatively long period of the 
Act’s existence.* Some of these defects are: 

A. No coverage to the injured or deceased worker 
for at least 50% of the industrial harms sustained be- 
cause they did not originate in provable negligence, 
so that there was either no actual tort or no witnesses 
to prove a tort. For example: there are numerous 
decisions under the Act where the deceased worker is 
found dead on the railway right-of-way with no 
witnesses to indicate how death resulted. Since negli- 
gence is the basis of liability, no tort is provable in many 
such cases and as a result no reparation is available to 
the dependent survivor or next of kin. 

B. No definite or precise test when the raii worker 
is “engaged in interstate commerce or an act so closely 
related to it as to be a part of it.” For example: Repair- 
ing an existing right-of-way is interstate commerce, 
while working on a new one is not;® carrying material 
to repair a railway bridge is interstate commerce, but 
firing engines to heat a roundhouse or a railway station 
is not.? 


C. Delays of litigation, with the usual pitfalls of a 


Supreme Court in its Application of the Federal Employers’ 
Liability Act,” 19 Amer. Bar Assn. Journal, 377 (1933). 

t. I am drawing heavily upon my researches as published in 
“A Proposed New Deal fo: Kailway Industrial Harms in the United 
States,” 28 Illinois L. Rev., 587 and 774. 

5. The leading case is Shanks v. Delaware, L. & W. Ry. Co. 

1916) 239 U.S. 556. 

6. Bravis v. Chicago, M. & St. P. Ry. Co. (1914) 217 Fed. 234 

and cases therein cited). 

7. Pedersen v. Delaware, L. & W. Ry. Co. (191%) 229 U.S. 146: 
Chicago & N. W. Ry. Co. v. Bolle (1931) 284 U.S. 74. Cf. Chicago 
x E. I. Ry. v. Indus. Comm. (1932) 284 U.S. 296 (overruling earlier 
Cases). 
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ersonal injury or death action predicated upon negli- 
on nce. Often cases under the Act are in the courts for 
years On some technicality.* In the meantime, legal 
counsel may have taken as security the cause of action 
on a loan made by them to the indigent complainant. 

D. Judicial re-creation of the “fellow-servant” rule 
and contributory negligence revived by “assumption 
of risk.”® The Act expressly abolished the “fellow 
servant” rule and substituted for contributory negligence 
the doctrine of “comparative” negligence—such as 
obtains in admiralty.2° But the Court in construing 
and applying the statute has re-created the “fellow 
servant” rule and the contributory negligence defense.” 
Corporations must obviously act through servants; hence 
the courts have ruled that if a factual situation was 
such that the injured or deceased employees might well 
have avoided the risk, they assumed the wrongful act 
of the fellow-servant tort feasor in so far as the liability 
of the employing corporation was concerned. Of course, 
there is nothing like this under a workmen's compensa- 
tion act. 

With respect to abolition of the Act, a number of 
developments should be noted. In 1912 the Railway 
Conductors, the Brotherhood of Railway Trainmen, 
and the Brotherhood of Locomotive Engineers endorsed 
a Federal Workmen’s Compensation Act. President 
Taft did likewise, and later in 1929, as Chief Justice 
of the Supreme Court in an address before the American 
Law Institute, he again urged this reform. In 1928, 
the Thirty-first Convention of the Brotherhood of Loco- 
motive Firemen and Enginemen, held in San Francisco, 
committed themselves also to this proposed change.'* 

Most of these efforts failed because it was believed by 
the legal profession that, in view of certain decisions 
in the United States Supreme Court, no all-inclusive 
Federal Act could be enacted to cover rail workers if 
they were engaged in an intra-state factual situation. 
Che First Employers’ Liability Cases'* had so held as 
had the Second Employers’ Liability Cases..* The 
peculiar case was then presented? that if the rail worker 
was engaged in an “act of interstate commerce” at the 
time of receipt of industrial harm, but if at the same 
time no negligence was provable against the employer, 
the worker received nothing by way of reparation. The 
Federal Act was exclusive in the premises. Thus a 
“no-man’s land” was uncovered precluding recovery 
by the employee either under federal or state law. It 
was after this holding that the Supreme Court began 
narrowing the application of the Second Federal Em- 
ployers’ Liability Act, by which conversely the avenues 
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to State Compensation Laws were widened.** 

Besides these theoretical objections, opposition to 
abolition of the Federal Employers’ Liability Act arose 
in the legal profession, particularly in county seats 
where the “country” lawyers enjoyed a lucrative practice 
in litigation under the Act, and where such is still the 
case. The venue provisions of the Act permit to the rail 
worker an option of suing either in the local county or 
federal court having jurisdiction, with a prohibition 
upon the rail defendant to remove the case to the 
federal courts if begun in the county court. As there was 
no ceiling upon the monetary amount recoverable in 
the Federal Act,?’ unlike that in ordinary workmen's 
compensation acts, thus affording a larger return to 
the successful practitioner, the opposition from the legal 
profession is readily understandable. 

Some railway labor unions were also persuaded to 
take chances of recovering large verdicts under litigation 
predicated upon the Federal Employers’ Liability Act 
because of absence of any statutory ceiling, rather than 
commit their support to a workmen’s compensation 
substitute where there would be such a statutory ceiling, 
and a rather low one as well. However, it should be 
borne in mind that the latter would be a certain, and not 
an indefinite, ceiling because of the imposition of 
absolute liability upon the employer, as _ contra- 
distinguished to negligent liability under the Federal 
Act. 

In 1933 Senator Wagner of New York introduced into 
the Senate a comprehensive Workmen's Compensa- 
tion Bill for all interstate commerce employees engaged 
in transportation, modelled largely after the present 
Longshoremen’s & Harbor Workers’ Compensation Act 
of 1927. This Bill did not specifically require that the 
employees of all forms of interstate transport be engaged 
at the time of receipt of industrial harm in a so-called 
“act of interstate commerce.”?* The Bill failed of 
enactment, due to causes already above enumerated, 
and also because of other more pressing national prob- 
lems then confronting the Congress. 

Instead of entirely abolishing the Federal Employers’ 
Liability Act, certain other proposals have been 
advanced in the nature of “repairs” of the existing law. 
These center around two conceptions: (1) That a 
statutory prima facie presumption be incorporated into 
the Federal Act to the effect that if an employee was 
regularly employed he should be deemed to be engaged 
in an “act of interstate commerce”; and again, (2) That 
if an employee of an interstate railroad was killed and 
his corpse found on the railroad premises, negligence by 





8. Cf. my discussion, supra, Note 4. 

9. There are, of course, legal distinctions between assumption 
of risk and contributory negligence, largely metaphysical. Cf. 
“Differences Between Assumption of Risk and Contributory Neg- 
ligence,” 24 Illinois Law Rev. 692. 

10. Where the rail employer subject to the Act violates a safety 
device required by various federal statutes as to physical appliances 
or the welfare of employees, there is no defense of contributory 
negligence available to the defendant. Cf. Seaboard Air Line Ry. 
Co. v. Horton (1914) 233 U.S. 492. 

11. Toledo, St. L. & W. Ry. Co. v. Allen (1928) 276 U.S. 165. 
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12. Supra, Note 4, for more detailed narration of events. 

13. (1908) 207 U.S. 463. 

14. (1912) 223 US. 1. 

15. New York Cen. Ry. Co. v. Winfield (1917) 244 U.S. 147. 
16. Supra, Note 3 for further amplification. 


17. Except such as inhere in actuarial and mortuary tables which 
juries may employ in those states having enacted them. Cf. Chesa- 
peake & Ohio Ry. Co. v. Kelly (1916) 241 U.S. 485. 


18. I more fully developed this in the discussion supra, Note 4. 
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prima facie presumption should be inferred against the 
rail employer. 

In respect to both of these suggestatory statutory pre- 
sumptions, no conclusive presumption could be drawn 
by virtue of certain existing holdings in the Supreme 
Court.’® A conclusive presumption would violate “due 
process” of law under the Fifth Amendment. If, on the 
other hand, only a prima facie presumption were 
available by statute, the introduction of new evidence by 
the defendant rail employer would vitiate the presump- 
tion and make it of little worth to the employee claimant. 
Presumptions are not evidence. Hence, the type of 
statutory presumptions above set forth do not meet 
the problem of “repairing” the Federal Employers’ 
Liability Act, and, in my judgment, should not even 
be attempted by amendment of the existing Act. 

In the event of complete repeal of the Federal Em- 
ployers’ Liability Act, examination should be made of 
certain other suggestions advanced in its place: 


A. To remit the whole problem of interstate com 
merce rail work-injuries and deaths to the several 
states by means of a Congressional Assent Statute— 
that state workmen’s compensation statutes might apply 
in the entire interstate field, both in intrastate and in- 
terstate factual situations, causing railway industrial 
harms. The advantage of such a proposal would be that 
no new federal administrative agencies would be nec- 
essary to administer the numerous State Acts that would 
be applicable in the premises. State administrative 
officials now in existence could do so.2° The objection 
to this method of Congressional assent would be that 
there would be no uniformity of recovery for industrial 
harms sustained by rail employees; it would vary with 
the states. There would be frequent clashes of jurisdic- 
tion and uncertainty in the conflict of laws as to just 
what basic principles should govern in a field in which 
uniformity and simplicity are desirable. However, such 
objections are not insuperable. 


B. Grant an option to the rail worker to sue in 
negligence under the existing Federal Employers’ 
Liability Act or under an appropriate state compensa- 
tion statute if no negligence were provable. Under the 
holding of the Winfield Case,?* the injured rail worker 
being engaged upon the repair of an existing railroad 
right-of-way, and thus performing an “act of interstate 
commerce,” could recover nothing against the rail em- 
ployer in that no negligence was provable; nor could he 
proceed under any state workmen’s compensation law 
since the Federal Act was exclusive in that the Congress 
had entered the field and taken over the subject matter. 
Under the proposal now discussed, the rail worker 
would have an option. But to attempt to grant such an 
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option to him by law, would be opposed by the rail 
employer in that it would leave open the door of the 
personal injury suit as well as expose the employer also 
to a compensation action based upon liability without 
fault. Such practice would, however, if enacted, be con 
stitutional,** and prevails in England** although general. 
ly not in the United States. 

C. Substitution of an entirely new Federal Work- 
men’s Compensation Act, abolishing the existing Federal 
Employers’ Liability Act. This would cover all inter- 
state commerce employees, whether injured or killed, 
arising out of both intrastate and interstate factual 
situations. There would be only one criterion to bé 
considered, namely: Was the employer engaged in 
interstate commerce as a business? The activity of the 
employee would be irrelevant. What are the constitu 
tional possibilities of such a proposed step? As the Su 
preme Court is now newly constituted and as some of its 
decisions now are trending, I believe they are favorable. 
A decade earlier I was doubtful of the constitutional va- 
lidity of an all-inclusive proposal of coverage of rail em- 
ployees while only generally employed by an interstat 
commerce employer. For in Boston & Maine Ry. Co 
v. Armburg,** the Supreme Court held that the several 
States might constitutionally give a remedy to the in- 
jured or deceased rail worker engaged in an intrastate 
act of his interstate employer, in that such legislation 
imposed no “burden” upon the interstate commerce. 
This decision merely endorsed a pre-existing practice. 
But this year, the Darby Lumber Company Case®® was 
decided by the Supreme Court. In it the Federal Fair 
Labor Standards Act was sustained in so far as it covered 
employees “engaged in commerce or the production of 
goods for commerce” and forbade interstate shipments 
of products whose manufacture had not thus been 
complied with. The Court overruled the First Child 
Labor Case,** and placed strong emphasis upon its 
holding of the practical advantages in having a federal 
law covering the whole field of fair labor standards, as 
well as the difficulty, administratively, of separating 
the various steps in production of goods where a business 
was engaged in interstate or foreign commerce. Chief 
Justice Stone stressed the importance of the findings of 
Congress, expressed in the legislation, that interstate or 
foreign commerce was affected, and also invited specific 
attention to the decisions of the Court, under the 
National Labor Relations Act, that certain conduct 
affected interstate commerce when so found by an ad- 
ministrative agency. 

It would seem, then, that the stage is set for overrul- 
ing the First Employers’ Liability Cases,2” which were 
decided at a time when both the national environment 
and the outlook of the personnel on the Supreme Court 








19. Western & Atlantic Ry. Co. v. Henderson (1929) 279 USS. 
639; Heiner v. Donovan (1932) 285 U.S. 312 and cases therein 
discussed. 

20. I discussed this thought more fully in “Congressional Assent 
to State Laws Otherwise Unconstitutional,” 17 Amer. Bar Assn. 
Journal 821. 

21. Supra, Note 15. 


108 


22. Arizona Copper Co. v. Hammer (1919) 250 U.S. 400. 
23. Slesser and Henderson “Industrial Law” (p. 62); and my 
“Cases on Industrial Law,” p. 51. 
24. 52 Sup. Ct. Rep. 336. 
25. 61 Sup. Ct. Rep. 451 (1941). 
26. 247 U.S. 251 (1918). 
27. Supra, Note 13. 
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were more individualistic in matters economic and 
political than today. Workmen's compensation legisla- 
on was not then in vogue in the United States, 
though on the Continent it was. However, too much 
eliance for overruling the First Employers’ Liability 
Cases must not be placed upon the fact that the decision 
vas 5 to 4. For all the judges were in agreement that 
Congress must, in legislation for rail workers’ industrial 
harms, restrict them to interstate situations of the em- 
ployee and not solely of the employer. Their difference 
lay in whether or not Congress must expressly so state 
or whether the Court might imply the requirement. 
But however this may be, with the new juridical out- 
ook** and new majority personnel on the Court, the 
time is not far distant when an all-inclusive Federal 
\Vorkmen’s Compensation Act, not requiring more than 
one ingredient—that of the interstate business of the 
cmployer—may constitutionally be sustained. That it 
would be desirable to substitute such a measure in place 
of the existing Federal Employers’ Liability Act, I 
believe, has been shown. In other words, the Wagner 
Bill of 1933, if again introduced into Congress and 
enacted into law, would probably be sustained. 


2. The Problem of Exclusive Versus Competitive State 
Insurance for Industrial Harms 


Today in the United States, there are seven states with 
Exclusive State Funds as insurance against industrial 
harms; the writing of private insurance is prohibited. 
There are eleven states with so-called Competitive 
Funds; they permit the writing also of workmen's com- 
pensation insurance by private insurance carrier. Where 
in 1919 the Exclusive Fund States wrote premiums of 
$19,500,000, in 1937 they wrote $41,500,000. The Com- 
petitive Fund States in 1919 wrote some $30,000,000 in 
premiums, whereas by 1937 they had written annually 
$89,000,000. With respect to premiums written and 
losses incurred, the facts indicate that in 1937 the former 
were $41,500,000 in the seven Exclusive Fund States, 
while the losses incurred amounted to $42,800,000, the 
differential being made up from taxation revenues. On 
the other hand, the Competitive Fund States for 1937 
showed premiums collected of $47,000,000 and _ losses 
sustained of $36,000,000. A better showing was, there- 
fore, made in the Competitive Fund field. 

The case for the Exclusive State Fund is that it would 
be less costly than under stock insurance or even mutual 
insurance, as there are no stockholders nor soliciting 
agents. No workman sustaining industrial harms has 
ever lost one cent of compensation because of insolvency 
of State Insurance Funds, while there have been in- 
stances of failures of private companies. The reason 
alleged is that state taxation makes up any deficiencies.” 


98. CE. my discussion “The Transmutation of Federalism to 


Nationalism in Government by Judicial Interpretation of the Com- 
merce Clause,” The St. Ives Advocate, April, 1941. 

29. For statistics and analyses of this discussion, I have drawn 
freely upon the paper written under my direction by Mr. Dean 
Litt of ‘Northwestern University Law School (1941) entitled 
“Merits and Demerits of State and Competitive Insurance Funds.” 
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The case against the State Fund is that the lower 
cost is borne by the general taxpayer; that there is much 
waste and political graft, and incompetence of per- 
sonnel. Claim investigations are often inadequate and 
inefficient, as are medical examinations and investiga- 
tions, with certain favored medical practitioners at 
times obtaining a monopoly of examinations. More- 
over, it is said that underwriting insurance risks in one 
state only is unwise business practice. There is a trend 
toward the State Exclusive or monopolistic system as 
seen from twelve states having such bills introduced in 
their legislatures in 1939 alone. 

Whether or not the State Exclusive system is prefer- 
able will depend upon the answer to the general ques- 
tion whether monopoly at any time is desirable, and 
whether the trend toward State Capitalism in the United 
States should be furthered or opposed. My personal 
conviction is that the Competitive System is more 
desirable as a check upon excessive rates of the Private 
System, and that the Exclusive Fund System is not at 
all desirable. The determining factor will likely lie in 
ascertaining whether or not the profit motive can find 
sufficient justification for writing private insurance 
contracts for workmen's compensation risks. 


Group Activity of Workers Under The New 
Constitutionalism 


In 1930 union membership was approximately three 
million in the United States. Today it is eleven million. 
One out of every five persons gainfully employed is a 
member of some kind of a labor union. These are 
about evenly divided between the American Federation 
of Labor and the Committee for Industrial Organiza- 
tion, with a million in independent or non-afhliated 
unions. The last great stalwarts of industry—the Ford 
Motor Company and the United States Steel Corpora- 
tion—have now become unionized. 

Assuming union dues to average $2 weekly, plus ini- 
tiation fees and special assessments, collections from 
eleven million persons would be approximately between 
one and two billion dollars annually. What happens to 
these funds thus collected? Enlightened union leader- 
ship has here a problem of labor statesmanship, and 
unless business-like methods of accounting for these vast 
sums are practiced, regulatory governmental controls 
will result. I think they are certain to result, inasmuch 
as there are but few unions who do present to their 
membership regular and reliable stewardship of the 
moneys collected. There are today in the United States 
as a general rule*® no laws compelling accounting by 
union officials of the sums collected from their member- 
ship nor their expenditure. Banks, insurance companies, 
and even political parties must publish their incomes 





30. But state activity in the direction that I have mentioned has 
begun. Cf. Lockney, “Wisconsin’s Labor Relations Law” 23 Minn. 
L. Rev. 57; Stevens, “Kentucky’s New Employer-Employee Relations 
Act” 29 Ky. L. J. 402; Unkovic, “Pennsylvania Labor Relations Act” 
44 Dickinson L. Rev. 16; Sachs, “Labor Legislation” 29 Georgetown 
L. Journ. 1036. 
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and expenditures, but not labor unions. The British 
law*! so requires, and goes further in providing that 
consent of the union dues payer to expenditure of his 
dues for political purposes must be obtained. With the 
great growth of unionism during the past decade in the 
United States, the question arises, Is there legal respon- 
sibility commensurate with this growth? 

The victories of organized labor in legislation and 
judicial decisions should also, in my judgment, increase 
its responsibilities, and if these are not voluntarily exe- 
cuted will lead to increasing governmental control. 
Growth of great economic power in the United States 
has been one factor in the equally great growth of the 
Corporate State because of popular demand for regula- 
tory devices. This will be equally true of the increasing 
might of labor unionism. During the past year, the 
Supreme Court has held that no criminal indictment 
under the Sherman Act will lie against a labor union 
or a collection of laborers.*? Last year the Court held 
that no treble damages in tort would lie under the 
Sherman Act against unionists of workers in the so- 
called Apex Case.** Again last year, it held that the 
United States Government was not a juristic person 
within the meaning of the treble damages provision of 
the Sherman Act.** Again, the Court held that no in- 
junction will lie against workers in the Federal courts 
even though the Sherman Act was violated and acts of 
violence were perpetrated by them, provided only that 
the dispute was one in the same industry, trade, craft or 
occupation with that of the complainant employer or 
in which the men had a direct or indirect interest.* 

Under the National Labor Relations Act the or- 
ganized workers won other victories in the Supreme 
Court. In the Phelps Dodge Case** the Court determined 
that in hiring workers, the employer must not discrimi- 
nate against them on the basis of union affiliation, so 
that if they had been, the offending employer must offer 
to them employment with pay retroactive to the time of 
the commission of the “unfair labor practice.” The 
Court also held in the Heinz Case** that once collective 
bargaining has resulted in an agreement, the employer 
can be forced to put the agreement into written form. 
Finally, in Olson v. Nebraska,** the Court held that the 
state power was ample to regulate the maximum fees 
of employment agencies, and practically overturned all 
prior legal learning on the subject. 

Apparently the only set-back for organized labor 
during the past year is the decision by the Court in the 
Meadowmoor Dairies Case.*® There the holding was that 
if the litigation arises in the state courts, injunction 


under state law may issue against violence and other 
unlawful acts of all the strike participants because of 
the unlawful acts of a few members of the union under 
the doctrine of “respondeat superior.” The other 


decision coming up from the state courts was favorable 


to the workers, in the Swing Case.*° There the Court 
held that neither peaceful picketing nor peaceful persua- 
sion could be enjoined by the employer even though 
no employer-employee relationship existed between 
them. The Court predicated its holding strongly upon 
the social interest in free speech, as it had done the yea 
previously in the Senn Case.* 

A crumb of comfort was given the employers in th« 
Republic Steel Case** during the year when the Court 
held that the employer guilty of an unfair labor practic 
under the Wagner Act need not reimburse the WPA 
for maintenance of men on strike by that governmental 
agency. 

Today in the United States, as a result of these 
numerous victories in the Courts by organized labor, 
there is left to the employer as a protective device 
against unlawful acts of workers only the general tort 
law of the several states and the criminal law. The 
first remedy may be illusory in that the workers are 
financially irresponsible; and the second results in no 
reparation for losses sustained by him.** 


British Reaction Against Excessive Powers 
of Labor Unionism 

The present setting of great power in organized labo 
in the United States is a reproduction of similar develop- 
ment in Great Britain a generation ago. After the 
Parliament in 1825 repealed the Combination Laws, the 
nineteenth century witnessed a gradual but persistent 
increase in the strength of labor unionism facilitated 
by various Parliamentary enactments. In 1871 the 
workers were expressly held immune from restraint of 
trade statutes, and in 1875 Parliament immunized them 
from criminal conspiracy doctrines. In 1906 unions 
were removed by statute from all tort liability, and also 
individual members if engaged in the “furtherance of 
a trades dispute.”** The theory in England was that 
trade union dues and other funds collected from union 
members were held in trust for the purposes of legiti- 
mate unionism, and should not therefore be attachable 
by way of judgment in tort. By 1926 the strength of 
organized labor in England was so great that a general 
strike was called by it to intimidate the Government 
itself,*® to compel it to effectuate the objectives of trade 
unionists in disputes with employers in the coal mines. 








$1. “The Trades Disputes Act of 1927” 26 Am. Pol. Sci. Rev. 345. 

32. U.S. v. Hutcheson 61 Sup. Ct. Rep. 463. 

33. Apex Hosiery Co. v. Leader, 60 Sup. Ct. Rep. 982. 

34. U.S. v. Cooper Corp. 61 Sup. Ct. Rep. 742. 

35. Milk Wagon Drivers’ Union v. Lake Valley Farm Products 
Co., 61 Sup. Ct. Rep. 122. 

36. 61 Sup. Ct. Rep. 845. 

37. Heinz Co. v. N.L.R.B., 61 Sup. Ct. Rep. 320. 

38. 61 Sup. Ct. Rep. 862. 

39. 61 Sup. Ct. Rep. 552. 

40. Amer. Fed. of Labor v. Swing, 61 Sup. Ct. Rep. 568. 
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41. 301 U.S. 468. 

42. 61 Sup. Ct. Rep. 77. 

43. Attempts in the United States to immunize workers by 
statute from tort liability early failed. Cf. Opinions of the Justices 
(Mass.) 211 Mass. 618. The general current of trade union law 
in this country was deflected into immunity from injunction. 
Section 20 of the Federal Clayton Act and the Norris-LaGuardia 
Act resulted. 

44. The Trades Disputes Act, 6 Edw. 7, c. 47. 

45. Cf. National Sailors’ and Firemen’s Union v. Reed (1926) 
I. Chan. 536. 
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British public then awoke to the great powers that 
id been granted to unions, and in the next year 
Parliament*® withdrew some of them by making illegal 
y strike if it had any object other than or in addition 
the furtherance of a trades dispute within the trade 
industry in which the strikers and employers were 
ngaged, and was designed or calculated to coerce the 
sovernment either directly or by inflicting hardship 


pon the community. In similar terms, strikes of a 
sympathetic character outside of a certain industry were 
legal. Thus in England, after a long period of trade 
inion growth through statutory and judicial encourage- 
ment, a set-back occurred in juristic treatment of the 
\ctivities of unionists. In other words, excessive powers 
conferred upon and acts perpetrated by unionists 
brought governmental regulation. 


Potential Federal Governmental Devices 
Regulatory of Labor Union Activity 
Legislation in the United States has often followed 

pattern in Great Britain in social and economic 
fields. Will this be the 
future of organized labor despite its present apparent 


case also with respect to the 


great powers? 

It may be said by some that organized labor has 
nothing to fear from the increasing might of the Cor- 
United States in that the Thirteenth 
particularly 
with respect to the simultaneous cessation of labor or 
strikes. However, I invite attention to the wording of 
that Amendment, “Neither slavery nor in- 


porate State in the 
Amendment is its great Magna Charta, 


namely: 
voluntary servitude, except as punishment for a crime, 
shall exist anywhere in the United States.”” The power 
is expressly given to define a crime and to punish for 
its commission. The state, then, has authority under the 
Constitution to make the withholding of labor a 
criminal act.** This is true even in periods of so-called 
normalcy;** it is all the more true in times of crisis or 
emergency.*® In public service callings, and in service 
for the Government—such as that rendered by postal 
employees, firemen, and police—legal opinion and 
precedent in the United States support the view that 
strikes may be by law prohibited without infringement 
of the provisions of the Constitution.*® In times of war, 
© preparation for war, I have no doubt that statutes 
of Congress preventing strikes entirely would be con- 
stitutionally valid 

By virtue of recent Supreme Court decisions, there 


16. The Trades Disputes Act of 1927, 17 & 18 Geo. 5, c. 22. 

17. Robertson v. Baldwin, 165 U.S. 275 (federal statute sustained 
making it criminal to desert in ne American merchant marine 
and also providing for compulsory labor). 


418. Clements v. U.S., 297 Fed. 206, cert. denied 266 U.S. 605. 


19. “In times of war * * * Congress has ‘power to raise and 
support armies’ and ‘to provide and maintain a navy.’ * * * Cer 
tainly it warrants Congress in enacting any law necessary for carry- 
ing to successful completion any war in which the United States 
may become engaged.” Keefer, “Has a Person the Constitutional 
Right to Abstain from Work?” 29 W.Va. L. Quart. 20, 22. As Con 
gress under its wal powers or in anticipation of war may conscript 
persons into the armed forces of the United States, it may as an 
ancillary power provide that they shall not strike in industries 
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are now in existence in the Federal Government various 
potential regulatory devices of organized labor in practi- 
cally all phases of its activities. With the decisions of 
the Court under the Wagner Act,*! the sphere of federal 
cognizance was greatly enlarged in the field of labor 
disputes. While no new constitutional doctrines were 
there created, the existing formula of “obstructions 
upon interstate commerce” was given new application 
in labor disputes by large numbers of workers in inter- 
state businesses. The Darby Lumber Company Case* 
has emphasized this trend by applying it to the in- 
dividual worker in such businesses so far as wage claims 
are concerned. The Appalachian Electric Power Com- 
pany Case ** this year extended the federal power still 
further acting under “admiralty and maritime” author- 
ity. The Electric Bond & Share Company Case™ in the 
previous year, sustaining the registration phases of the 
Public Utility Holding Company Act, likewise drew to 
the Federal Government power over various phases of 
corporate activity and control. As a condition of user 
of interstate commerce and the mails, broad powers are 
now judicially declared to reside in the Federal Gov- 
ernment over an increasing number of aspects of in- 
dustrial and business life. The stage, then, is set for 
adequate federal control over unions and their activi- 
ties, and the decisions which were victories at the time 
for organized workers have implicit in them numerous 
potentially restrictive techniques. Supervision of elec- 
tions in labor unions, disclosure of officers’ names and 
accounting of funds of members paying dues and other 
assessments, regulation of strikes in certain types of 
industries—all these may now constitutionally be re- 
quired by the Federal Government. 


Labor Unionism “Affected With A Public 


Interest” 


Inasmuch as today organized labor in the United 
States has become all powerful “within the law,” will 
there come into juristic science a legal formula by which 
justification for regulation of unions in numerous of 
their phases can be found? Labor unions “affected with 
a public interest” would seem to be the formula. Great 
powers conferred by law, or which have been gained 
in fact, carry with them commensurate responsibilities 
to the labor membership and the public.** The Amer- 
ican public is already familiar with the fact that labor 
unions in certain trades and industries are virtual 


essential to the execution of the war, or may further “provide that 
they shall be compelled to work in such industries. 

50. In Dorchy v. Kansas (1926) 272 U.S. 306, Brandeis, J., 
speaking for the Court, said: “Neither the Common Law nor the 
Fourteenth Amendment confers the absolute right to strike.” 

51. Beginning with N.L.R.B. v. Jones & Laughlin Steel Corp. 
(1937) 301 U.S. 1, and cases cited. 

52. Supra, Note 25. 

53. 61 Sup. Ct. Rep. 291. 

54. Electric Bond & Share Co. v. S.E.C. (1938) 303 U.S. 419; and 
also North ~~? Co. v. S.E.C. (1939) 57 Sup. Ct. Rep. 163 
and ibid., 85 Fed. (2d) 398. 

55. The late Chief Justice Taft expressed the germinal ideas 
of ae a in United Mine Workers v. Coronado Coal Com 
pany 259 U.S. 344. 














































































































“bottlenecks’’** where either obstruction or furtherance 
of trade is made possible. And this formula has been 
applied often and effectively in American industrial life 
to situations other than labor relations.*? The State of 
Kansas in 1920 attained national recognition when its 
legislature sought to “affect with a public interest” 
certain types of business not theretofore regarded as 


“public” businesses. But the United States Supreme 
Court in review of the legislation gradually made the 
Kansas Industrial “Court” Act a dead letter. However, 
the formula “affected with a public interest” is a flexible 
one and has, since the decisions in the Kansas cases, 
been amplified to various new situations.°* With a new 
majority personnel upon the Supreme Court of the 
United States, there is sound justification for the belief 
that, as the American public may become convinced of 
regulation of unions of workers both in its interest and 
that of the union membership, the Court will sustain 
the reasonable statutory regulations of labor unionism 
now impending.*® 





56. I used this term 15 years ago in my discussion “What Con 
stitutes Interstate Commerce?” 22 Illinois Law Rev. 304. It is also 
employed by Thurman Arnold in his book “Bottlenecks of Busi- 
ness” (1939). 

57. As in Chicago Board of Trade v. Olsen, 262 U.S. 1 and Munn 
v. Illinois, 94 U.S. 113. 

58. Nebbia v. People of State of New York (1934) 291 U.S. 502, 
and the Olsen Case, supra, Note 38. 


59. The time is propitious for a real codification of labor's rights 
as well as its duties. Cf. Robt. Littler, “A Code of Union Con- 
duct,” Harvard Business Review, Autumn, 1941. Under the British 
Trade Union and Friendly Societies Acts, the British Parliament 
took long strides in that direction as early as 1871. (Cf. Rpt. of 
Comm. on Indus. Rels. in Great Britain, 1938, U.S Dept. of Labor.) 





WASHINGTON SERVICES TO MEMBERS 


The Supreme Court Opinion Service will furnish at 
$1.00 each, copies of opinions by airmail as soon as 
available from the printer. The opinion usually may 
be had within 24 hours after the decision is announced. 
The Supreme Court's docket number and the name of 
the case should both be stated, if known. When these 
are not known, sufficient description of the case should 
be given so that it may be readily identified 

The Document Service is an additional service to 
members. It will furnish other current government 
documents, publications, and reports, available in 
Washington, on a similar basis, the base charge for each 
item requested being $1.00. To this will be added the 
cost of the document, when not obtainable free, and 
the cost of mailing; both of which, when known to the 
member, should be added to the $1.00 for each docu- 
ment and enclosed with the request. Regular mail will 
be used in this service unless otherwise requested and 
extra postage added to the remittance. It is not con- 
templated that formal bills will be rendered for cost 
of the publications and postage where these amounts 
being unknown, are not sent with the request; but the 
member will be advised of the amount due at the time 
the material is sent. Requests under both the above 
services, should be sent to the American Bar Association, 
1152 National Press Building, Washington, D. C.; and 
all checks drawn to the Association. 
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Auncuncement 


1942 Essay Contest 


Conducted by 


American Bar Association 


Pursuant to terms of bequest 
of Judge Erskine M. Ross, Deceased 


Information for Contestants 


Subject to be discussed: 


“What Changes in Federal Legislation and 
Administration are Desirable in the Field of Labor 
Relations Law.” 


Time when essay must be submitted: 
On or before March 16, 1942. 


Amount of prize: 
Three Thousand Dollars. 


Eligibility: 

Contest will be open to all members of the Asso- 
ciation in good standing, except previous winners, 
members of the Board of Governors, officers, and 
employees of the Association. 

No essay will be accepted unless prepared for 
this contest and not previously published. Each 
entryman will be required to assign to the Asso- 
ciation all right, title and interest in the essay sub- 
mitted and the copyright thereof. 


An essay shall be restricted to six thousand 
words, including quoted matter and citations in 
the text. Footnotes or notes following the essay 
will not be included in the computation of the 
number of words, but excessive documentation in 
notes may be penalized by the judges of the con- 
test. Clearness and brevity of expression and the 
absence of iteration or undue prolixity will be 
taken into favorable consideration. 

Anyone wishing to enter the contest shall com- 
municate promptly with the Executive Secretary, 
who will furnish further information and _ in- 
structions. 


American Bar Association 
1140 N. Dearborn St. Chicago, Ill. 
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THE BILL OF RIGHTS TODAY’ 






By GEORGE |. HAIGHT 


of the Chicago Bar 


HE program evolved and evolving for the fighting 

of the greatest war in which this country ever has 
been engaged will involve the expenditure of much 
and treasure. Our casualty lists have begun. Our 
gram respecting equipment is stupendous. It involves 
000 new airplanes for 1942; 125,000 for 1943—that 

is one at the rate of every four minutes. In respect to 
nks, it calls for 45,000 this year, and 75,000 more in 
43. It calls for 8,000,000 tons of new shipping this 
year, and 10,000,000 more in 1943. We are all familiar 
th similar facts respecting many other needs. Our 
first duty, as lawyers and as citizens, is to aid with our 
full power in supporting our armed forces and promot- 
ng the war. Some of our men will be with our fighting 
inits. Many have already gone. Some will be in official 
Many are already there. Some (and this 
; very important, as was proved in the last World War) 
\ust practice law. The country must function—and 
ith a higher tempo than ever before. Our government 
ind financial experts tell us there is no question that 


sitions. 


e shall be able to meet the financial requirements. One 
f the things to be guarded against is inflation. 
Lawyers can help in preventing this by leading in secur- 
ig less spending for luxuries and the weekly making 
of more investments in defense bonds. Lawyers must 
iid in the problems of the small manufacturer. The 
small manufacturing clients are already coming to the 
members of the Bar asking for advice. The gigantic 
program of production of war equipment and materials 
s one in which time is of the very essence. It must begin 
is it has with those big concerns that are best equipped 
to most quickly and effectively produce enormously. 
Doubtless, and with all the speed possible, through the 
use of central assembly plants and the proper and effici- 
nt parceling out of manufacturing parts, progress will be 
volved—not only to use the full strength of the pro- 
ductive power of the small manufacturer, but also to 
preserve him during the time of strife and when peace 
shall come. Taxes will be heavy. We have proved 
before that we can meet such burdens. Though heavier 
than ever before, they are not now, and will not be, 
too heavy to bear, since the stakes are the highest for 
which free men have ever fought. We worry about our 
vast debt and its rapid increase. When compared 
with our total wealth, which is half of that of the earth, 
it is not too onerous; but, again, however onerous, it 
must be cheerfully met, for the issue is whether men 
shall be free, with government as their servant, or 


*Summary of remarks made at Regional Conferences held at 
Raleigh, N. C. and Jacksonville, Fla., January 16 and 17, 1942. 
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whether government shall be absolute, with the citizens 
enslaved. It is the old issue of Freedom vs. Slavery— 
one that we must and will meet with all of our power. 

The organized Bar must not only lead, it must teach. 
The National Defense Committee of the American Bar 
Association is strong and able. It is being strongly led. 
Every member is working on a program. They are seek- 
ing further ideas from the whole Bar. They will work out 
a program that in some respects may be specific and in 
some respects must be general. They have already done 
much labor. They are in constant contact with the 
various government agencies prosecuting the war. The 
National Defense Committee can best serve in giving 
timely suggestion to the Bar’s members as to where and 
when a particular service is needed. They can most 
quickly secure and give information needed by Bar 
members in their many endeavors. It is the members 
of the Bar in their various localities who will do the 
work. Much has already been done, and is being done. 
Lawyers do not need to be told in the main in respect 
to the opportunities for services about them. These 
relate to many fields—some of them legal, some economic, 
some financial, some military, some naval, and so on, 
through the whole gamut of necessities when a whole 
people is engaged in warfare. 

We speak of our rights, including those guaranteed 
by our Bill of Rights—rights that are among those for 
which we are fighting. They include many of those 
that enable us to fight successfully. Like all rights, they 
are limited. Though ever-existent, the extent of their 
enjoyment varies with times and with circumstances. 
The precious right of Free Speech may not be exercised 
to the wrongful injury of others. The same is true of the 
Free Press. For instance, sometimes there are restrictions 
upon the right of Free Press in respect to court 
proceedings because of the necessity for fair trials. The 
exercise of Religious Freedom will not justify the 
breach of other proper rules of conduct. These and 
many other rights assured in our Bill of Rights are in 
nowise lost, even in times of war. However, war 
presents a set of facts and circumstances that brings its 
necessary limitations of enjoyment. 

Much work has been done in various parts of the 
United States in respect to promoting an understanding 
of our American democracy and of the true meaning 
of our Bill of Rights. Many examples of the activities 
of the state and local bar associations could be given 
respecting this. Many are worthy of mention. Among 
these is the work of the American Citizenship Committee 
of the Dallas Bar Association, who joined many organiza- 
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These organizations were: 

Bar Association of Dallas 

Lions Club 

Rotary Club 

Dallas Chamber of Commerce 

American Legion 

The Shrine 

The Scottish-Rite 

Daughters of the American Revolution 

Sons of the American Revolution 

Parent-lTeachers Association 

Boy Scouts of Dallas 

Dallas Central Labor Council 

Elks 

Salesmanship Club 

B'nai Brith 

Dads’ Clubs 

Kiwanis Club 

Knights of Columbus 
As an illustration of their work under these sponsors, 
they conducted a series of oratorical contests in the 
high schools of the city upon the subjects of “The 
United States Constitution” and “The Bill of Rights.” 
Through these they reached many boys and girls, and 
met large audiences. The class winners appeared 
before civic clubs. The activities led to semi-finals and 
finals. Some of the speeches were carried on the radio. 
Newspapers gave their strong aid. The program on 
Constitution Day was given to a crowd of 10,000 to 
12,000. It was broadcast over the Southwest Network 
of twenty-two stations. It was highly educational to 
young and old alike, and gave much of understanding 
respecting fundamental rights under our democracy. 
It gave, too, much of inspiration to preserve and defend 
them. 

Another example relates to the organized Bar of Los 
Angeles. Their Lawyers’ Club Bill of Rights program 
is heard over radio KMTR every Monday night at 
8:45 o'clock and every Thursday night at 6:30 o'clock. 
Their programs started long ago with explanations of 
the various rights under the Bill of Rights. When it 
became clear that our country would, before long, be 
plunged into war, these programs gave comparisons of 
the liberties and freedom in a democracy, and the 
suppression of individual rights under Hitlerism. They 
left no stone unturned to show that the Bill of Rights 
was not a mere collection of phrases, but a group of 
vital, insistent principles from which liberty springs. 
Their work has been of constant public interest and of 
immediate value. It has been timely. When Congress 
passed the Lend-Lease Act, their broadcasts stressed 
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tions of that city in a most worth-while undertaking. 


the importance of this action in relation to the preserva 
tion of free American institutions. They took up on 
their programs those phases of individual liberty 
challenged at the moment in other parts of the world 
Their programs have vastly succeeded. The public, of 
course, is interested in specific illustrations of rights 
threatened or lost under the wheels of the Nazi jugger 
naut, as these losses are heralded in the news. The 
speeches and broadcasts of the Los Angeles Lawyers 
Club Bill of Rights Committee have for some time past 
been featuring national unity. They have pointed out 
the necessity for continuous and rapid production of 
ships, of planes, of ammunition for our allies and for 
ourselves. Whenever it has appeared, they hay 
denounced racial and religious intolerances as un 
warranted—not only as invasions of our fundamental 
rights, but as interferences of our National Defens 
Program. When the Nazis and Communists inspired 
the North American Airplane Plant strike, necessitat 
ing the presence of federal troops, this committee mad 
an effective Bill of Rights broadcast, pointing out that 
although there was a right to strike, as a matter of in 
dividual liberty, the right was subservient to th 
nation’s welfare and should not be so exercised as to 
place the nation in jeopardy. They made their appeals 
for arbitration in capital and labor matters. Many 
other instances could be given of the specificity of thei: 
broadcasts relating to our rights and our duties; to 
their timeliness; and to their helpfulness. They hav 
made many good suggestions which they are passing 
on to the National Defense Committee of the American 
Bar Association for consideration in the evolving of a 
program which is to be the subject of this committee's 
meeting beginning in Chicago on January 23. The 
public work of this local Los Angeles committee is 
looked upon by the people and by KMTR as a highly 
valuable public service in relation to our National 
Defense Program. Not only does the station give these 
broadcasts free, but, as occasion requires, gives the 
committee opportunity for special, additional broad 
casts. Indeed, so successful is this that many advertisers 
have vainly tried to become its commercial sponsor. 
These are merely illustrations of many that might be 
given of one specific service that lawyers can perform 
and are performing. There are many more. There 
are very many more to come as the war goes on. No 
group in the social order has such a range of contacts 
as lawyers. They can be vitally helpful in serving in 
the armed forces, in supporting them, in maintaining 
our institutions at home, and in meeting quickly and 
capably the thousands of different patriotic needs that 
must constantly arise until the final Victory comes. 
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LAW SCHOOLS AND THE EMERGENCY 


By THOMAS C. LAVERY 


Secretary, Association of American Law Schools 


HE presentation of a se 
ries of emergency resolu- 
tions at the thirty-ninth 
annual meeting of the Asso- 
ciation of American Law 
Schools, held at Chicago, 
illinois, on December 29 and 
0, 1941, engulfed the formal 
program which had _ been 
scheduled and swept the As- 
sociation into a spirited de- 
bate on the place of legal 
ducation in a nation at war. 
Caught between the patriotic 
irge to minimize hardship in 
cases of law students called 
to service in the armed forces 
of the United States and the 
duty to maintain time-tested 
minimum standards of sound 
legal education, the Associa- 
tion resolved itself into a 
committee of the whole to 
consider the problem of what 
reasonably could be done 
toward the achievement of 
these somewhat inconsistent 
ends. After prolonged dis- 
cussion, these salient resolu- 
tions were adopted: 


(1) That member schools should make no departure 
from the minimum requirements of pre-legal training 
prescribed by the articles of association; 


(2) That degrees may be granted to students with 
satisfactory records upon the completion of ninety 
weeks or ten hundred and eighty hours of classroom 
instruction, without compliance with the three-year 
residence requirement for full-time schools and the four- 
year requirement for part-time schools; 


(3) That hour and residence credit may be given to 
students with satisfactory records who actually enter 
the armed forces of the United States, upon completion 
of at least one-half of the classroom work of any semester, 
quarter, or session, without examination if, under the 
circumstances, regular or special examinations are im- 
practicable. However, this resolution was limited to 
students satisfactorily completing and receiving credit 
for at least one-half year of law-school work; 
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ELLIOTT E. CHEATHAM 
Columbia Law School 


President, Association of American Law Schools 


(4) That students leaving 
law schools to enter upon de- 
fense service other than with 
the armed forces shall be per- 
mitted to resume their work 
at the point of interruption, 
and through special classes, 
individually supervised work, 
or special examination, mini- 
mize the effect of the time 
lost. 

The executive committee 
of the Association was also 
authorized upon application 
of any member school to sus- 
pend the operation as to that 
school of two standards of 
membership in the Associa- 
tion, the requirement of a 
full-time librarian and of a 
minimum appropriation for 
the support and maintenance 
of the school library. 


A special resolution, appli- 
cable to the year 1942 only, 
was passed. It provided that 
any member of the class 
which would normally be 
graduated in 1942, who en- 
ters or has entered the armed 
forces of the United States, may be recommended by the 
faculty of his school for the degree of LL.B. upon the 
satisfactory completion of five-sixths of the work re- 
quired, including credit given under the provisions of 
the resolution numbered three above. The vote by 
schools on this resolution was 39 to 33. 


Finally, all resolutions were made applicable to stu- 
dents who enter the armed forces of allies or co- 
belligerents of the United States. 


The officers of the Association for the year 1942 are: 
Professor Elliott E. Cheatham, Columbia University 
School of Law, President; Dean Charles T. McCormick, 
University of Texas School of Law, President-elect; 
Dean Bernard C. Gavit, Indiana University School of 
Law, Secretary-Treasurer. Together with the officers, 
Professor M. T. Van Hecke, University of North Caro- 
lina School of Law, and Dean I. M. Wilkinson, Fordham 
University School of Law, constitute the executive 
committee. 
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JUNIOR BAR NOTES 


By JAMES P. ECONOMOS 


Secretary, Junior Bar Conference 


Sages Chairman Philip H. Lewis, Topeka, 
Kansas, has completed the task of appointing the 
personnel required to conduct efficiently the affairs of 
the Junior Bar Conference for the current year. The 
national emergency and the subsequent declaration of 
war against Japan, Germany and Italy have made it 
impossible for many members to accept positions of 
responsibility. Despite these difficulties, Lewis has suc- 
ceeded in obtaining many well qualified men to assist 
him in continuing the Conference program to the best 
of their abilities. The state chairmen have recently 
received a communication from the officers which con- 
tains among other things the following statement: 

“At such times as these it is difficult to see the sig- 
nificance of any endeavor not directly connected with 
the armed defense of our country. Yet we all realize the 
necessity for continued activity in more normal fields. 
None of us believes that the organized bar should aban- 
don its efforts. As officers and state chairmen we are 
pledged to carry on the program of the Conference to 
the best of our abilities. Failure would mean a nulli- 
fication of seven years of earnest endeavor by our 
predecessors.” 

Appointments 


This year marks the appointment of Lillian C. Scott, 
Albuquerque, New Mexico, the first young woman to 
serve as state chairman, or rather as state chairwoman, 
for New Mexico. The Conference feels greatly indebted 
to her for accepting this position. 

The other 1942 state chairmen selected by Lewis 
are as follows: 

Alabama, T. Julian Skinner, Jr.; Arizona, Walter E. 
Craig; Arkansas, James I. Teague; California, Thomas 
E. Stanton; Colorado, Raphael J. Moses; Connecticut, 
James S. Coburn; Delaware, William Poole; District of 
Columbia, John H. Pratt; Florida, William A. Gillen: 
Georgia, Pollard Turman; Hawaii, Thomas M. Wad- 
dups; Idaho, Peter Leguinecke; Illinois, Alvah T. Mar- 
tin; Indiana, Gilbert Shake; lowa, Richard H. Plock; 
Kansas, Verne M. Laing; Kentucky, Angus W. McDon- 
ald; Louisiana, Haywood H. Hillyer, Jr.; Maine, Brad- 
ford H. Hutchins; Maryland, J. Gilbert Prendergast; 
Massachusetts, Dunbar Holmes; Michigan, Richard H. 
Paulson; Minnesota, John F. Finn, Jr.; Mississippi, 
Sherwood W. Wise; Missouri, Alfred B. Page; Montana, 
Orin R. Cure; Nebraska, John M. Gepson; Nevada, 
William Woodburn, Jr.; New Hampshire, Stephen H. 
Simes; New Jersey, Herzel H. E. Plaine; New Mexico, 
Lillian C. Scott; New York, Richard J. Relyea; North 
Carolina, Egbert L. Haywood; North Dakota, Everett 
Edwin Palmer; Ohio, Vernon R. Burt; Oklahoma, M. S. 
Douglass; Oregon, Gordon H. Keane; Pennsylvania, 
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Joseph Pennington Straus; Puerto Rico, A. Cecil Snyder; 
Rhode Island, Alfred H. Joslin; South Carolina, Be: 
nard M. Thomson, Jr.; South Dakota, Douglas W 
Bantz; Tennessee, Alvin O. Moore; Texas, Frederick 
Korth; Utah, C. Jay Parkinson; Vermont, Louis Lisman; 
Virginia, William Rosenberger, Jr.; Washington, Cal. 
houn Shorts; West Virginia, Stanley C. Higgins, Jr.; 
Wisconsin, Clarence P. Nett; Wyoming, William H 
Brown, Jr. 

Conference Committees, Programs and Surveys author 
ized at the Indianapolis meeting will be directed by the 
following: Committee in Aid of Small Litigant, Leslic 
P. Hemry, Boston; Committee on Legislative Drafting 
George R. Gisler, Kansas City, Mo.; Committee on Re 
statement of Law, David Kreitler, Philadelphia; Com 
mittee on Relations with Law Students, Lawrenc 
Dumas, Jr., Birmingham, Ala.; Vice Chairman, Charles 
B. Stephens, Springfield, Illinois; Committee in Co- 
operation with Junior Bar Groups, Hubert D. Henry, 
Denver; and Membership, Julius Birge, Indianapolis. 
Iwo more women are included in these committees. 
They are Frances Farmer, Richmond, Va., serving on 
the Restatement of Law Committee and Grace Heritage 
Smith, Camden, New Jersey, representing the Third 
Circuit on the Committee on Relations with Law 
Students. 

The Procedural Reform Studies is again headed by 
Paul B. DeWitt, Des Moines. The three Associate 
Directors who will assist him are Robert R. Bowrie, 
Baltimore; Albert E. Jenner, Jr., Chicago; and Leland 
L. Tolman, Washington, D. C. The Directorship of 
Member Activities has been assigned to Robert M. 
Clark, Topeka, and H. Graham Morison is Director 
of Regional Meetings. 


PHILIP H. LEWIS 
Chairman of 
the Junior 

Bar Conference 
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Willett N. Gorham of Chicago. Illinois, is the Na- 
mal Director of the Public Information Program. 

- is now engaged in carrying out an intensive cam- 

iign calculated to assist the war effort and to direct 
itelligently and co-ordinate the many demands for 

veakers throughout the country. The only national 
rganization prepared to handle this vast volume is the 

\merican Bar Association through its Junior Bar Con- 

rence. The four previous years of experience in this 
eld are proving extremely valuable today. 

Assisting Gorham as associate directors are Gibson 
C. Holliday, Des Moines; Francis ]|. McEntee, Los An- 
eles, and Adolph Allen Rubinson, Chicago; and as 
idvisory directors are H. Bartley Arnold, Jr., Colum- 
bus, Ohio, Gordon L. Files, Los Angeles; John D. B. 
Luyendyk, Grand Rapids, Michigan; Herbert Meyer- 
berg, Baltimore, and T. Julian Skinner, Jr., Birming- 
ham, Ala. 

Regional Meetings 

The first regional meeting was held on January 15, 
1942, at the Sir Walter Hotel in Raleigh, N.C. The fol- 
lowing officers were in attendance: National Chairman 
Philip H. Lewis, Retiring Chairman Lewis F. Powell, 
Jr., Director of Regional Meetings H. Graham Morison, 
and 4th Circuit Council Member Ben Scott Whaley. 
Ihe state chairmen from North Carolina, South Caro- 
lina, Virginia, West Virginia, Tennessee and Kentucky, 
together with representatives from state and local junior 
bar groups, participated in the session. The program 
was confined to (1) the part of the Junior Bar Conference 
in the war; (2) the young lawyer's problem in war; (3) 
close cooperation with state and local Junior Bar groups 
and the Conference concerning present day problems 
and (4) the 1942 Conference program. 

Jacksonville, Florida, was the next stop on the re- 
gional meeting calendar. On January 17 the repre- 
sentatives from Florida, Georgia and Alabama convened 
to conduct a program similar to the one undertaken 
at the Raleigh meeting. Chairman Lewis and Director 
Morison also attended this meeting. The third regional 
conference is set for February 27 in Milwaukee when 
the younger bar executives from Wisconsin, Minnesota, 
Michigan, Indiana, Illinois and Ohio will assemble. 
The Junior Bar Conference is cooperating with L. 
Stanley Ford, Hackensack, N. J., Chairman of the Sec- 
tion on Bar Organization Activities in his efforts to 
increase attendance at these meetings. The cooperation 
of all junior bar executives is being solicited. 


Mid-Year Meeting 


The Executive Council and the officers will hold its 
mid-year meeting at the Edgewater Beach Hotel, Chi- 
cago, on February 28, and March |. Many important 
problems are slated for consideration. The younger 
lawyers of the nation are looking to the Conference 
for assistance and every effort is being made to render 
service to the 6,000 odd members and the many non- 
members. 
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JUNIOR BAR NOTES 


Membership Drive 


Julius Birge, National Membership Chairman, has 
inaugurated a membership campaign to enroll an addi- 
tional 1200 members during the current year. All Junior 
Bar members are asked to secure at least one new mem- 
ber. There are many reasons why a young lawyer should 
join the American Bar Association and all should assist 
the membership committee in attaining its quota. The 
war will withdraw a large number from a dues-paying 
status while in service and the new members will be 
required to assist in assuring the successful completion 
of all projects undertaken by the Conference. 


Junior Bar War News 


The vicious attack on Pearl Harbor resulted in the 
death of Ensign Robert L. Leopold, Louisville, Ky., on 
December 7, 1941. This is the first notice that has been 
received of a member of the Conference known to have 
been killed in action since the outbreak of the war. 

The war brought honor to Puerto Rico State Chair- 
man, A. Cecil Snyder, San Juan, who has recently 
been appointed for life by the President as an Associate 
Justice of the Supreme Court of Puerto Rico. He has 
faithfully represented the Conference and will continue 
in his present capacity. 





A BINDER FOR THE JOURNAL 


We are prepared to furnish a binder into which 
separate issues of the JouRNAL can be inserted and from 
which they can be detached with ease by means of a 
special device. 

It can be used merely for current numbers or as a 
permanent binding for the volume and placed on the 
shelf with other books. 


The price is $1.50, which is merely manufacturer’s 
cost, plus mailing charge. Please mail check with order. 


AMERICAN Bar ASSOCIATION JOURNAL 
1140 North Dearborn Street, 
Chicago, IIl. 
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REPORT OF ROBERT GERALD STOREY’ 


on His Trip to England, November 24 to December 24, 194] 


EAVING Dallas on the night of November 24 and 
returning just thirty days later, on December 24, 
after traveling eighteen thousand miles by air, 

spending nearly two weeks in England, touching four 
continents, and experiencing so many declarations of 
war in foreign lands that I could not count them, I am 
truly happy to be home again. Speaking of war declara- 
tions, they came so fast in London that even the ticker 
got mixed up and had a bulletin reading, “Bulgaria 
declares war on Bulgaria.” 

After the Japanese assault and the declaration of war 
by Germany, Italy and Japan, the Pan American Clipper 
service was temporarily suspended, and even after it was 
restored the political situation in Portugal, especially 
after British occupation of one of the Portuguese islands, 
intensified the uncertainty of my getting home. I am 
glad to say that after a few days in Lisbon I left on the 
Pan American Clipper and flew past Dakar to Boloma 
in Portuguese West Africa, then across the South At- 
lantic to Natal, Brazil, up the Brazilian Coast to Para, 
thence to Trinidad, back to Bermuda, to New York, 
and then by air on to Dallas. The return flight covered 
11,000 miles, as compared with the ordinary flight across 
to Lisbon from New York of about 4,000 miles. 

The Middle Temple Library was almost destroyed, 
but through the heroic efforts of Mr. Sturgess and others, 
the 50,000 volumes, although damaged, will all be pre- 
served. The Chapel is a total wreck. The Law Courts 
have not escaped damage, and some court rooms re- 
ceived direct hits. All courts, however, are attempting 
to “carry on,” but their sessions are cut from 11 A.M. 
to 4 P.M. because of the interference of black-outs with 
travel and court business. 

Members of the legal profession are in various 
branches of the armed services. When I was privileged 
to be in the House of Commons and hear Mr. Churchill 
declare war upon Japan, I noticed that a great many 
members wore the uniform of either the Army or Navy. 
Sir Norman Birkett told me that members of the legal 
profession almost without exception were serving in 
some capacity in connection with war activities. 

In the United States we have deplored the fact that 
the defense effort has reduced the attendance in our law 
schools by about thirty per cent, but I found in England 
that the number of young men coming to the bar has 
been reduced by the war by at least eighty per cent. 
The traditional dinners at the various Temples have 
been suspended during the war. Most of the young men 


*Editorial Note—Robert Gerald Storey, who at his own expense 
volunteered to investigate legal education in England and to 
observe and report the activities of the men of the legal profession 
under war conditions, submitted his detailed report to President 
Armstrong. Excerpts from that report are here printed. 
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are in some branch of the active military service. In 
special cases, however, young law students are being 
permitted to pursue their college courses, at least for 
the current year. 

I don’t believe we yet realize what total war means. 
Let me give an illustration. For some time the British 
made the practice of picking up German survivors when 
an enemy boat was sunk, but finally the Germans began 
to sink English boats when they were concentrated on 
their errands of mercy. The Germans justified their 
action on account of the fact that it was total war, and 
maintained that it was better to destroy English boats 
than to save the lives of their own men. 


I believe the greatest lesson I learned from the British 
was their attitude of “being able to take it.” The 
terrible, indiscriminate bombing has solidified the na- 
tion. Not a single complaint did I hear of the burden 
they are bearing. Their defense and heroism are stoic, 
and they have taken inhuman punishment, over and 
over again. 

We face the greatest combination of gangsters, backed 
up by the greatest military machine the world has ever 
seen,—ruthless, brutal, heartless barbarians, as so clearly 
demonstrated at Manila. Ours is a colossal task, but, as 
Mr. Winston Churchill said before our Congress a few 
days ago, “What greater calling could there be than 
to defend ourselves against such brutal forces and to 
fight for the liberation of poor and unfortunate people 
all over the world?” 


To the long, hard task ahead I am confident that the 
American lawyers will make a worthy contribution. In 
England they are helping each other and helping the 
nation. Those who are left at home look after the 
absent solicitor’s or barrister’s business and get along 
the best way they can. 

I believe that American lawyers through their many 
public contacts and natural positions of leadership can 
help maintain a high morale by constantly reminding 
the people that we are now in a period when great 
sacrifices must be made by every one of us, to prévent 
the continuation of still greater sacrifices in this and in 
the next generation. 

To the British defeated at Dunkirk, when all seemed 
lost, Dunkirk became the reality which called forth the 
heroic best of every man, woman and child in that 
Empire. May we not learn the same lesson from Pearl 
Harbor and the Philippines? Let every one of us, old 
and young, men and women, boys and girls, resolve as 
we stand on the threshold of this new year, that our first 
job shall ever be the winning of ultimate victory, at 
whatever sacrifice. 


AMERICAN Bar ASSOCIATION JOURNAL 





1! 


lite 
scnse 
lo gt 
fighti 
In 

is a 
victol 
worlc 
and | 
term: 
Thu: 
of la 
faith 
and 
Re 
amo 
that 
shee 
of tl 
Grei 
rept 
the 
succ 
chi 
agal 
mal 
to I 
N 
the’ 
mil 
Owl 
wil 
hea 
the 
tio’ 
wilt 
gag 
ho: 
vil 
wo 
Nc 
thi 
of 


We 
Fr 
St 


of 





‘ing 


for 


ins 
ish 
Cn 
ran 
on 
ell 
nd 


ats 








1! ENTER armas leges silent’ ran the old maxim, but 
while war submerges the legal order, its outlines 
remain. A flood may deluge streets and buildings, 

literate fences, drown prince and peasant but the 

nse of property and even status and servitude emerge 
guide recovery. They even influence men _ while 
lighting floods or other men, as the case may be. 

In the long run, legal ideas affect any peace. ‘There 

a school of thought, now vocal, which insists that 
victory for us should consist simply in restoring the 

orld which force has destroyed, reestablishing its states 
and boundaries with no trace of change except for the 

rms which visit punishment upon the destroyers. 
hus and thus only, runs the argument, can the rule 

{ law be dramatized, its principles made vivid, our 

faith in it be proclaimed as the only pathway to order 

nd security. 

Refugee monarchs and other heads of states go about 
imong us hoping and trusting with no little confidence 
hat a treaty of peace will put them back again, by the 
sheer force of the legal instinct for legitimacy. Some 
of the monarchs were unseated as long ago as the first 
Great War or the Treaty of Versailles, and replaced by 
republics that have walked on wobbly legs. Some were 
the last lost leaders of States that learned to walk 
successfully only to be toppled over by the military ma- 
chines of Germany and Japan. All invoke the law as 
against the force which now prevails or against political 
manipulators who are already mapping new nations 
to be. 

Meantime, as the conflict rises, concepts of law assert 
themselves in its daily strategy. Germany, for all the 
millions of captives she holds, as against the few of her 
own troops in the hands of her enemies, asserts her 
willingness to abide by the legal rules governing their 
health and treatment. She herself seems to observe 
them. She permits inspection of their camps by interna- 
tional agencies, allows packages and mail to reach them 
without flagrant interruptions. All the countries en- 
gaged complain vociferously of attacks by the other on 
hospital ships or land hospitals, and the bombing of 
villages which have no military consequence. The 
worst of them make some effort to observe such rules. 
No doubt the motive of avoiding retaliation prompts 
this conduct more than humanity but that is the root 
of much of the legal order, after all, in peace as well as 
war. 

Our own government struggles with  legalisms. 
France owned two tiny and almost unknown islands, 
St. Pierre and Miquelon near Newfoundland. Sailors 
of the Free French group, a sort of de facto government 
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in exile, take time off from convoy service between 
Halifax and England, to land, make a prisoner of the 
governor, who was loyal to Vichy or legitimate, if foolish, 
France, and assume control. The people vote to wel- 
come the invaders and seem to mean it. Our State 
Department is eager not to precipitate Vichy into 
active hostility. It resorts or at least turns for guidance 
to law. Someone it seems has promised France not to 
seize its unprotected Western outposts. Under the law, 
he who aids or gives footing to my enemy is himself 
responsible. It happens that under an agreement of 
the nations of this hemisphere, signed at Havana, July 
30, 1940 and never ratified as a treaty but approved by 
a Joint Resolution April 10, 1941, we pledged with the 
others that in case of “any transfer’ in this hemisphere 
“from one non-American power to another non-Ameri- 
can power” no one would “recognize” or “acquiesce in.” 
We would “consult” with the others “to determine upon 
the steps” to be taken. The Department is upset by an 
event of only technical importance. It is alarmed about 
delicately balanced relations with Vichy and sentiments 
in South America that might be converted into charges 
of bad faith on our part toward keeping our novel 
engagements with Latins to the South. It finds com- 
fort in retreat to legalistic trenches. The alarm was 
unfounded. Miquelon was as unfamiliar to France as 
it was distant from Argentina. Besides there was no 
transfer of the sort contemplated by the Havana pact. 
Meantime a convention of the Pan American league 
assembles in Rio de Janeiro. Ten countries, all little 
Caribbean states and islands, have joined us in the 
declared war. The larger countries have nearly all given 
us access to their ports as though we remained neutral 
but they hesitate at war. The issues of policy are nearly 
all juristic. Neutrality is already gone. Geography is an 
effective defense against attack. The offensive power of 
any or all of the hesitating nations together is almost 
negligible. They are all committed to our side. But 
war has legal consequences. Trade would be embar- 
rassed, such as it is, although it is a trickle with Axis 
Europe. Funds might be seized although they are already 
blocked. We might insist on acts by a belligerent that 
the law does not countenance with a nominai neutral. 
Once again the dogmas of courts and lawyers control the 
policy of nations aggregating a hundred million people 


to the South. 
J. G. R. 


Editorial Note—Since the above was written, and just as we go to 
press, it has been announced that unanimous accord has been 
reached in regard to the recommendations of severance of diplo- 
matic relations with the “Axis Powers” by representatives of all 
governments of this hemisphere. 
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The Good Work Goes On 


HIEF Justice Stone, in a letter to the President of 

the Association, has called attention to an order 

entered by the Court on January 5, continuing 
the “Advisory Committee to advise the Court with respect 
to proposed amendments or additions to the Rules of 
Civil Procedure.” 


The Court wisely waited to take this action until the 
Rules had been seasoned by use. 


The Committee will now consist of the surviving mem- 
bers of the original committee, or so many of them as 
are willing to serve. This continuity of personnel is an 
assurance that there will be no hasty or ill-considered 
amendments and no changes inconsistent with the original 
plan. 

Surprisingly few amendments have been proposed by 
the bench or bar, and there is reason to believe that prac- 
titioners are averse to frequent changes. As a system of 
procedure the rules have abundantly justified themselves 
in the eyes of lawyers and judges and it is gratifying to 
learn that the Supreme Court shares this feeling. 


Law Students in Military Service 


N another column is a condensed report of the pro- 
ceedings at the sessions of the Association of American 
Law Schools. 

The deliberations were over-shadowed by the impact of 
wir, so that the usual discussion of courses to be taught, 
educational requirements for admission to the bar, and 
the whole field of legal pedagogy, gave way to the question 
of the extent, if any, to which educational requirements 
for admission to the bar should be relaxed for the purpose 
of diminishing the hardship to law students who have 
gone from academic halls into military service. 
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Naturally there were differences of opinion, but those 
differences were wisely resolved by mutual concessions 
which held firmly to the maintenance of educational re- 
quirements for admission to the bar and by the rearrange. 
ment of times and places of examinations and other minor 
details met the most obvious necessities of law students 
who had nearly completed their courses. 

The report of the meeting should be carefully examined 
not only by teachers and judges, but by all those who are 
concerned in maintaining educational standards for ad- 
mission to the bar, as well as by those who desire to lessen 
the hardship which the sudden advent of war has brought 
upon those who have gone from the law schools to the 
training camps. 


Strikes in Defense Industries 


N the January number the JourNat published two 
articles on what was then an important question of the 

day. 

Congressman Howard W. Smith of Virginia, author 
of the “Smith Anti-Strike Bill” which passed the House 
December 3, 1941, accepted the invitation of the JouRNAL 
to explain the purposes of that legislation, and Emil 
Schlesinger, of the New York Bar, analyzed and criticised 
its provisions. 

Because of the events of December seventh, and the 
consequent eager desire of our united citizenship to permit 
nothing to delay the mass production of planes, tanks, 
guns and munitions of war, an accord was reached be- 
tween the industries and the representatives of organized 
labor, that there should be no strikes in defense industries 
during the war and that conciliation and arbitration should 
be substituted for the lock-out and the strike, in those 
industries, during the period through which the United 
States should be at war with the Axis powers. Organized 
labor and employers have demonstrated their patriotic 
willingness to lay aside their industrial weapons until the 
weapons of our armed forces have achieved victory. 

The two-sided debate conducted in these columns by 
informed and competent authorities, should cast needed 
light on both sides of vital issues on which the House of 
Delegates and the Assembly may be called upon to state 
the policy of the Association and may foster and accelerate 
the approach to a better understanding of ancient contro: 
versies and to just and lasting industrial peace. 


Law Language 


HEN President Armstrong addressed the Asso- 
ciation of American Law Schools last month on 
the subject of “The Bar and the Schools,” he 


started a demonstration on the part of the lay press which 


AMERICAN Bar ASSOCIATION JouRNAL 





a RS 











must 
al othe 
of evel 
shortet 
The 
by the 
{ roug! 
i ress | 
Ma 
campéz 
discou 
Englis 
Th 
Laws 
drafti 
“afor 
that” 
W 
manu 
“said 
Liter: 
writ 
mean 
is ca 
rank 
Sh 
and 
had 
in tl 
no j 


virt 


wil 


ign 
hay 


FE 








VO 








must have surprised him. That address is printed in 
another column and deserves the thoughtful consideration 
of every lawyer because of its trenchant comment on the 
shortcomings of pre-legal education. 

The real subject of the address was almost overlooked 
by the press but the illustrative comment on “law language” 
brought to the president’s desk an amazing collection of 
press clippings. 

Many of us believe that his criticism may help the 
campaign which has been carried on in recent years to 
discourage careless errors in the use of certain common 
English words. 

The Conference of Commissioners on Uniform State 
Laws long ago grappled with this question. One of their 
drafting rules suggests that the words “said,” “such,” 
“aforesaid,” “whatever,” etc. and the words “provided 
that” should as far as possible be avoided. 


Why do so many lawyers and judges interlard their 
manuscript with that uncouth and unnecessary word 
“said”? They do not use it in their ordinary conversation. 
Literary men, other than lawyers, do not use it in their 
writings. The word “such” is still more misused. “Such” 
means “that kind of” and connotes class or quality, but it 
is carelessly used as a synonym for “said” by men who 
rank high enough to know better. 


Should we not all try to talk and write accurate 
and correct English and discard the redundancy which 
had its origin with the penny a line scrivener for which 
in this modern matter of fact day, there is no need and 
no justification. 


The Long and Short of It 


OW long or short should an article be, to give it a 
reasonable chance of being read by the lawyers to 
whose desks the AmerICAN Bar AsSOCIATION 

JouRNAL comes regularly? Of course there can be no 
rule on the subject, but we have often said to a contributor 
who has sent us an article that would fill eight pages of 
the JourNAL: “For every reader at eight pages we can 
get you ten readers for four pages, and a hundred for 
two pages.” Judges of courts of review, and indeed 
counsel themselves in appeal cases, tell us that the brief 
which has been reduced by half, reluctantly, frequently 
turns out to have been improved in the process. Life is 
short, and we are in an age that desires action in a hurry. 
This is the spirit of the time, and we might as well conform 
to it: first, because simplicity and promptness are real 
virtues; and second (taking lower ground), because we 
will be run over if we do not step lively. 

However, in any serious discussion it is well not to 
ignore an opposing consideration where there is one. We 
have seen a small local bar publication whose dominant 
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tone is wisecrackery, and the thought occurs that a pro- 
fessional journal may be so written that everybody reads 
it, but it isn’t worth reading. The older generation will 
recall an eastern metropolitan newspaper of which it was 
commonly said that every one read it but no one paid any 
attention to it. This is the just penalty of cleverness. 
All depends on the nature of the thing discussed, and 
how it is done. Even the most indolent mind will recognize 
that some long books have been justified by the test of 
success: Anthony Adverse and Gone with the Wind; 
Beveridge’s John Marshall and Sandburg’s Lincoln; the 
Life of Disraeli and the Life of Robert E. Lee; Durant’s 
Story of Philosophy, rejected by twenty publishers, and 
yet a triumphant success. The instinct of active and 
energetic men will turn them away from an exclusive diet 
of predigested food, before they have lost the power of 
assimilating the roast beef and potatoes of intellectual 
life. As for the young people who never read any serious 
writing that runs over a page or two, we can only say 
that they are missing something, and are in danger of 
missing more. When one has accustomed himself to the 
rapid sweep of a condensed summary, it is a tedious and 
painful prospect to contemplate reading a whole book. 
But it is whole books that let us see the whole author. 
We are more or less casual visitors, outsiders, we do not 
enter into the life and thought of a book, unless we read 


the book as a whole. 


It is the same with essays, legal and otherwise. The 
JourNat endeavors to let its readers see the author face 
to face, and not as through a glass, darkly: that is, we 
do not filter his thought through a neutral mind. For 
the accomplishment of this double task,—to give the 
author an audience, and our readers the man as he is,— 
we bespeak the indulgence and aid, alike of those who 
write and those who read. 

What length, then, do we desire for an article sent 
to us? For an answer, let us again sift Lincoln’s good 
wheat from his chaff, and say, as he said when asked 
how long a man’s legs ought to be—or perhaps (more 
likely) he proposed the question himself,—anyway he 
replied, “Just long enough to reach the ground.” 





Articles in The Journal 


As it is the policy of the JourNAL to provide, within 
practicable limits of space, a forum for the free expres- 
sion of the views of members of the Association on 
matters of importance to the profession and the public, 
and as a wide range of opinion elicits a representative 
expression of the varying views, the Association and the 
Board of Editors of its JouRNAL assume no responsibility 
for the views stated in signed articles, beyond expressing 
by the fact of publication a judgment that the contents 
of the article merit consideration by our readers. 
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REVIEW OF RECENT SUPREME COURT DECISIONS 


By EDGAR BRONSON TOLMAN* 


Federal Statutes—Section 3466 R.S. (U.S.C. Title 
31, Sec. 191)—State Statutes, Article 7065a-7 Texas 
Civil Statutes—Priority of Federal Gasoline Taxes over 
Texas Gasoline Taxes 

Section 3466 U. S. Rev. Stat. is applicable where an insolvent 
debtor has committed an act of bankruptcy. The appointment 
of an equity receivership by a state court in a proceeding brought 
by a creditor is equivalent to bankruptcy for the purpose of 
Section 3466. Article 7065a-7 of the Texas Civil Statutes creates 
an inchoate and general lien until steps have been taken to 


effectuate that lien. The lien of Section 3466 R.S. is prior to 
the lien of Art. 7065a-7, Texas Civil Code. 


U. S. v. State of Texas, 86 Adv. Op. 302; 62 Sup. Ct. 
Rep. 350; U. S. Law Week, 4105. (No. 44, decided Dec. 
22, 1941) 


This case involves the relative priorities of the claim 
of the United States for federal gasoline tax and the 
claim of the State of Texas, for state gasoline taxes, on 
moneys in the hands of the receiver of an insolvent 
gasoline refiner. The money was derived from the 
receiver's sale of all the property of the refinery, includ- 
ing gasoline tanks. One Dailey, assignee of certain notes 
secured by chattel mortgage on the tanks, claimed 
priority on the proceeds of the receiver’s sale of the 
tanks. 

The state district court awarded priority to Dailey 
for the amount secured by the chattel mortgage and as 
to the balance gave priority to the United States claims 
for federal gasoline taxes and concluded that there 
would be nothing left for payment of the Texas claims. 
The Supreme Court of Texas gave priority to the claim 
of the State of Texas, second place to Dailey and third 
to the United States. The Supreme Court of the United 
States brought the case up by certiorari. 

No question having been raised in that Court as to 
the rights of Dailey, as mortgagee, the opinion dealt 
only with the relative priority of the claims of the United 
States and Texas, and the conclusion was reached that 
the United States had priority. 

The claim of the United States was based on Sec. 3466 
of the Revised Statutes (31 U.S.C. sec. 191) which 
provides that “Whenever any person indebted to the 
United States is insolvent ... the debts due to the United 


The opinion of the Court was delivered by Mr. 
Justice Byrnes. As to the applicability of Sec. 3466, he 
Says: 

The United States rests its assertion of priority upon § 3466 
of the Revised Statutes. Despite the contention of Texas to 
the contrary, that section clearly applies to this proceeding 
As we recently remarked in United States v. Emory, § 3466 
covers in terms the case of an insolvent debtor who has 
committed an act of bankruptcy, and there are few more 
familiar examples of an act of bankruptcy than the appoint 
ment of a receiver because of the debtor’s insolvency 
Here the district court expressly found that Nix was insolvent, 


*Assisted by James L. Homire and Leann L. ToLtMaAn. 
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and it appointed a receiver. It is true that the original petit 

was filed by a mortgagee rather than by a general cred 

But if any limitations upon the operation of § 3466 might ot 

wise have flowed from this circumstance they were removed 

by the subsequent character of the proceeding The rece 

was placed in control of all of Nix’s assets, rather than only 
those subject to the mortgage, and all of the assets wer 
eventually liquidated. Parties other than the mortgagee, includ 
ing Texas itself, intervened and were heard. We think that 
realities require us to treat the proceeding as a general equity 

receivership within the scope of § 3466. 

This brought the inquiry to “the important issue in 
the case.” The Texas statute declared that all gasoline 
taxes due to the state 

. Shall be a preferred lien, first and prior to any a1 
all other existing liens, upon all the property of any distribut 
devoted to or used in his business as a distributor 

The state claimed that this section gave it a specifi 
and perfected lien upon the refining property, which 
entitled it to priority despite Sec. 3466. In answer to 
the argument advanced by the state, Mr. Jusrici 
ByRNEs called attention to the fact that section 3466 
makes no exception to its requirement that “the debt 
due to the United States shall be first satisfied.” He 
examined several early cases in which previously ex¢ 
cuted mortgages had been considered exceptions to 
the priority. Those cases are analyzed, explained and 
distinguished and, approaching the more modern rul¢ 
it is said: 

In more recent years the Court has had occasion to considei 
the argument that liens created in favor of states or counties 
by state statutes entitled them to priority over the United States 
under § 3466. In Spokane County v. United States, 279 U.S. 80. 
the priority of the United States was upheld The state 
statutes involved provided that if a certain personal property 
tax was not paid, and if the personal property against which 
it had been assessed was no longer in the hands of the delinquent 
taxpayer, the amount of the unpaid tax should become a lien 
upon all the real and personal property of the taxpayer. They 
went on to prescribe the procedure by which the lien was to 
be enforced. The Court determined that the statutory lien did 
not become specific until this procedure had been followed 
Since these procedural conditions had not been satisfied in the 
case before it, the Court refused priority to the tax claims of 
the county. It specifically declined to consider what “the effect 
of more completed procedure in the perfecting of the liens 
under the law of the State” would have been 


A case involving a claim of the State of New York 
under a statute of that state which declared that a 
corporate franchise tax should be a binding lien on all 
the property and assets of the corporation until paid 
in full, was next considered. Attention was called to 
the fact that the Court had held that lien subordinate 
to the lien of the United States because no steps had 
been taken to liquidate or enforce the corporat 
franchise tax. Mr. JUsTICE ByRNeEs points out that Texas, 
prior to the appointment of the receiver, had taken no 
steps to assert the lien proclaimed on its statute and 
says, “. . . the priority which attached to the claim of 
the United States on that day, could not be divested by 
any subsequent proceedings in connection with the 
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s lien.” And finally in disposing of the claim that 
the Texas statute created a specific and perfected lien, 
\ir. JUSTICE ByRNEs says 

As to the nature of the proper procedure for levy, seizure, 
nd sale, it is enough to say that some procedure is essential . . . 
Consequently, while it was clearly intended by Article 7065a-7 

» create a lien in favor of the state, we must conclude that of 
ecessity it was nothing more than an inchoate and general lien. 
Certainly it did not of its own force divest the taxpayer of 
either title or possession. It could not become specific until the 
xact amount of the taxes due had been determined, and it 
ould not be enforced without the assistance of the courts. Like 
the tax lien in New York v. Maclay, supra, it served “merely as 
a caveat of a more perfect lien to come.” 

We are not now called upon to decide whether the chattel 
mortgages held by Dailey are entitled to priority ove the claim 
of the United States. We hold only that the tax claim of the 
United States is entitled to priority over the tax claim of 
Texas. The case is remanded to the Court of Civil Appeals for 
proceedings not inconsistent with this opinion. 


Reversed. 


Mr. JusTICE JACKSON took no part in the consideration 
or decision of this case. 

[he case was argued by Mr. Arnold Raum for peti- 
tioner, and by Mr. Pat M. Neff for respondent. 


National Labor Relations Act—Company Dominated 
Unions—Findings of Board 


The findings of the National Labor Relations Board on the 
issue of company domination of an independent union should 
be so clear that the court can determine whether the conclu- 
sion is based upon the “whole course of conduct” or only upon 
isolated facts. 

National Labor Relations Board v. Virginia Electric 
and Power Company; and Same v. Independent Organi- 
ation of Employees of the Virginia Electric and Power 
Company. 86 Adv. Op. 306, 62 Sup. Ct. Rep. 344, U. S. 
Law Week 4107. (Nos. 25 and 26, decided December 22, 
1941.) 


Certiorari was granted in this case to review a decision 
of the National Labor Relations Board that the com- 
pany has been guilty of unfair labor practices in its 
dealings with the independent union of its employees. 
Che Board had found that until 1937 the company had 
been hostile to labor organizations. After the validation 
by the Supreme Court of the National Labor Relations 
(ct, representatives of organized labor began to attempt 
to promote national unions in the company plant and a 
bulletin was issued by the company which appealed to 
the employees to bargain directly with the company 
without the intervention of “outside” unions. The com- 
pany deferred action on the requests for better working 
conditions and increased wages received in response to 
this bulletin and directed its employees to select repre- 
sentatives for a meeting where company officials made 
speeches requesting the employees to form a labor union 
of their own. As a result of this and other meetings, 
some on company property and company time, an 
independent union was organize¢. While the organiza- 
tion was being formed a company employee kept rival 
meetings of the national labor organizations under 
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supervision and warned employees that they would be 
discharged for “messing with the CIO.” One employee 
who had openly protested against an “inside” union was 
discharged. 

Application cards for the Independent Union were 
distributed and many signed on company property and 
time. When the organization was complete, the In- 
dependent Union notified the company and submitted 
a contract which was accepted, providing for a closed 
shop, the checkoff, and a wage increase. The company 
later gave the Independent Union a sum of money, the 
entire amount of which had not*been deducted from 
the employees’ wages. Later the company discharged 
two employees who had refused to join the Independent 
Union and one who was active with an outside union. 
The Labor Board concluded from these findings that 
the company had committed unfair labor practices 
under section 8(1)(2) and (3) of the Labor Relations 
Act, and ordered the contract with the Independent 
Union to be abandoned and that union to be disestab- 
lished and it ordered reinstatement with back pay of the 
four discharged employees and return to the members 
of the Independent Union of dues and assessments 
checked off of their wages on behalf of the union. The 
circuit court set this order aside. 

The opinion of the Supreme Court by Mr. Justict 
Murpny decides that the conclusion of the Board that 
the Independent was a company-dominated union 
“seems based heavily upon findings which are not free 
from ambiguity and doubt.” It therefore orders that 
the case be remanded to the Board for a redetermination 
of the issues. 

As to the contention that the finding of the Board that 
the company’s bulletin and speeches interfered with, 
restrained, and coerced the employees in violation of 
section 7 of the Act, is repugnant to the Fifth Amend- 
ment. The opinion says: 

Neither the Act nor the Board’s order here enjoins the 
employer from expressing its view on labor policies or problems, 
nor is a penalty imposed upon it because of any utterances 
which it has made. The sanctions of the Act are imposed not 
in punishment of the employer but for the protection of the 
employees. The employer in this case is as free now as ever to 
take any side it may choose on this controversial issue. But 
certainly conduct, though evidenced in part by speech, may 
amount in connection with other circumstances to coercion 
within the meaning of the Act. If the total activities of an 
employer restrain or coerce his employees in their free choice, 
then those employees are entitled to the protection of the Act. 
And in determining whether a course of conduct amounts to 
restraint or coercion, pressure exerted vocally by the employer 
may no more be disregarded than pressure exerted in othet 
ways. For slight suggestions as to the employer's choice be 
tween unions may have telling effect among men who know 
the consequences of incurring that employer's strong displeasure. 
It concludes that if the Board’s order may be said to 

be based upon the totality of company activities, the 
findings as to the coercive effect of the bulletin and 
speeches may not be considered in isolation from other 
conduct of the company. 


The mere fact that language merges into a course of conduct 
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does not put that whole course without the range of otherwise 
applicable administrative power. In determining whether the 
Company actually interfered with, restrained, and coerced its 
employees the Board has a right to look at what the Company 
has said as well as what it has done. 

But from the Board's decision we are far from clear that the 
Board here considered the whole complex of activities, of which 
the bulletin and the speeches are but parts, in reaching its 
ultimate conclusion with regard to the Independent. 

It is clear that the Board specifically found that those utter- 
ances were unfair labor practices, and it does not appear that 
the Board raised them to the stature of coercion by reliance 
on the surrounding circumstances. If the utterances are thus 
to be separated from their background, we find it difficult to 
sustain a finding of apercion with respect to them alone. The 
bulletin and the speeches set forth the right of the employees 
to do as they please without fear of retaliation by the Company. 
Perhaps the purport of these utterances may be altered by 
imponderable subtleties at work which it is not our function 
to appraise. Whether there are sufficient findings and evidence 
of interference, restraint, coercion, and domination without 
reference to the bulletin and the speeches, or whether the whole 
course of conduct evidenced in part by the utterances was aimed 
at achieving objectives forbidden by the Act, are questions for 
the Board to decide upon the evidence. 

Here we are not sufficiently certain from the findings that 
the Board based its conclusion with regard to the Independent 
upon the whole course of conduct revealed by this record. 
Rather it appears that the Board rested heavily upon findings 
with regard to the bulletin and the speeches the adequacy of 
which we regard as doubtful. We therefore remand the cause 
to the Circuit Court of Appeals with directions to remand it 
to the Board for a redetermination of the issues in the light 
of this opinion. We do not mean to intimate any views of our 
own as to whether the Independent was dominated or suggest 
to the Board what its conclusion should be when it reconsiders 
the case. Since the Board rested the remainder of its order in 
large part on its findings with respect to the domination of 
the Independent, we do not at this time reach the other parts 
of the Board’s order, including the command that the checked- 
off dues and assessments should be refunded. 


Mr. Justice Roserts and Mr. Justice JACKson did 
not participate. 

The cases were argued on November 13, 1941, by Mr. 
Robert B. Watts for petitioner and by Mr. T. Justin 
Moore and Mr. George D. Gibson for Virginia Electric 
and Power Company and by Mr. William Earle White 
for Independent Organization of Employees of the 
Company. 


Interstate Commerce Commission—Power 
to Fix Non-Discriminatory Rates 


The Interstate Commerce Commission has power to require the 
abolition of unreasonably discriminatory rates and to prescribe 
just and reasonable rates in connection with milling in transit 
privileges, provided that the rate structure established does not 
give one transit point an undue or unreasonable preference or 
advantage or subject another point to undue or unreasonable 
prejudice or disadvantage. 

The Commission’s orders operating in futuro in respect of the 
subject matter will not be disturbed by the courts except upon a 
showing that they are unsupported by evidence, made without a 
hearing, exceed constitutional limits, or for some other reason 
amount to an abuse of power. 


Board of Trade of Kansas City, Mo. v. United States, 
86 Adv. Op. 331; 62 Sup. Ct. Rep. 366; U. S. Law Week, 
4119 (No. 143, decided January 5, 1942). 

This opinion deals with rulings of the Interstate Com- 
merce Commission in connection with the investigation 
made by it into the grain rate structure stretching over 
a period of twelve years. 
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The appellants, plaintiffs in the District Court, are 
millers, elevator companies, boards of trade, grain ex. 
changes, and other business interests in Kansas City, St. 
Louis, Omaha, St. Joseph, Atchison, Leavenworth and 
Minneapolis, grain centers known in the trade as 
“primary markets.” ‘They complained that the Com 
mission’s orders create an unlawful discrimination unde; 
the Interstate Commerce Act, Sections 1(5), 2, 3(1), by 
prohibiting the interruption of shipments of grain for 
the purpose of being stored, marketed or processed 
(technically characterized as transit privileges), at 
these primary markets on lower rates than the rates 
under which these privileges are available at competing 
interior points, which are grain centers other than 
primary markets. After prolonged hearings and exten- 
sive testimony, the Commission made various orders 
and modifications thereof and finally made an order, 
the effect of which was to abolish one of two systems of 
rates applicable to grain passing through primary 
markets, and to weduce the other system of rates. 

There had been in effect a primary markets transit 
privilege under two different rate schemes: (1) one 
called the “overhead through rate” and (2) the othe: 
scheme, the “‘rate-break combination.” 


Ihe important difference in the effects of these two 
schemes lay in the rate charged for outbound traffic, as 
to which transit privileges were applicable. Under the 
rate-break rates the outbound shipment moved at a 
proportional rate, whereas, under the overhead through 
rate, the outbound shipment moved at the transit 
balance. The operation of these two systems of rates is 
illustrated in the opinion of the Court in the following 
portion of its opinion: 


Since the transit privilege is at the core of this litigation, a 
brief exposition of its mechanics and manipulations becomes 
necessary. The privilege of transit enables grain to be shipped 
from point A to point B, there to be stored, marketed, o1 
processed, and later reshipped to point C at a rate less than 
the combination of the separate rates from A to B and B to 
C.... The shipper pays the local rate on the inbound shipment 
to the transit point, B in our illustration. A receipted freight 
bill specifying the point of origin, the rate paid, and othe! 
pertinent data, is recorded with the transit bureau as evidence 
of intention of further transportation of the inbound grain o1 
its equivalent. When the outbound shipment is tendered to 
the carrier, the freight bill is surrendered in order that the 
shipper may obtain an outbound rate lower than that which 
he would otherwise be compelled to pay. The privilege belongs 
as it were, to both the grain and its shipper. “The benefit 
attaching to grain shipped into the primary market is com 
monly so broad that it is transferable not only to another owner! 
of the same grain, but to like grain coming from the same 
grain point.” . . 

[his privilege was available in the primary markets unde! 
two different rate schemes: (1) the “overhead through rate” 
and (2) the “rate-break combination.” 


(1) An overhead through rate is the rate from an originat- 
ing point to the final destination, or to a gateway like Chicago, 
via a particular point. Thus, on a shipment of grain from 
Enid, Oklahoma, to Chicago via Kansas City, the overhead 
through rate was 38.5 cents per hundred pounds. Under this 
rate, grain reaching Kansas City could receive the various 
privileges of transit upon payment of 23.5 cents (the local rate 
from Enid to Kansas City), upon the inbound shipment, and 
the difference (known as the “transit balance’) between the 
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head through rate, 38.5 cents, and the 23.5 cents inbound 
upon the outbound shipment. 

2) On a “rate-break” basis, however, grain moved on a 

mbination of the local or flat rate from the originating point 

the primary market and the “proportional” rate from that 
iarket to a gateway or the final destination. The primary 
arkets therefore came to be known as “rate-break” points. 
he “proportional” rate, representing an average of transit 
ilances under overhead through rates, was designed to offset 
1e competitive advantages of lines going through rate-break 
oints as against lines starting there. The significance of the 
ate-break combination lay in the fact that for many points of 
rigin there were no overhead through rates. In the above 
xample, the proportional rate on outbound grain shipments 
rom Kansas City to Chicago was 17.5 cents. The applicable rate 
nm a shipment of grain from an originating point having no 
hrough rate to Chicago via Kansas City, with or without 
ransit at Kansas City, was a combination of the local rate to 
Kansas City and the proportional rate from Kansas City 
o Chicago. 

Thus, the difference between the two systems permitting 
transit at primary markets was the rate at which the outbound 
traffic moved. Under the rate-break combination the out- 
bound shipment moved at the proportional rate; under the over- 
head through rate, it moved at the transit balance. The availa 
hility of these two rate bases, the Commission found, gave rise 
to serious discriminations 


Weighing all the factors in the situation, the Com- 
mission concluded that the best interests not only of 
the primary markets, but of the producer, consumer 
and carrier, would be served by the fullest possible 
application of the rate-break combinations through the 
primary markets. It, accordingly, prescribed new rate- 
break combinations and made them applicable to 
transit both at primary markets and at interior points on 
routes passing through the primary markets. 

The Commission concluded that serious discrimina- 
tions resulted from the use of two rate schemes and that 
the best remedy for these unreasonable discriminations 
lay in making the rate-break combination rate scheme 
exclusive. In attacking the order, the appellants claimed 
that whatever benefits the double system affords the 
primary markets are natural advantages and that to 
deprive them of these advantages works an unlawful 
discrimination. 

This contention the Supreme Court rejects in an 
opinion by Mr. Justice FRANKFURTER. In upholding the 
Commission’s order, the Court emphasizes the com- 
plex character of the problem and the necessity for an 
informed judgment in reaching a conclusion. In this 
connection, the Court says: 


The process of rate making is essentially empiric. The stuff 
of the process is fluid and changing—the resultant of factors 
that must be valued as well as weighted. Congress has there- 
fore delegated the enforcement of transportation policy to a 
permanent expert body and has charged it with the duty of 
being responsive to the dynamic character of transportation 
problems. 

The wisdom of the narrow scope within which Congress has 
confined judicial participation in the rate-making process is 
strikingly vindicated by the history of this controversy. The 
Commission's laborious investigation into the grain rate struc- 
ture disclosed that discriminations were inseparable from the 
operation, side by side, of two systems of rates allowing 
transit of grain at primary markets. This basic finding is not 
challenged. And it is this fact which created the problem for 
solution by the Commission. There was no ready answer either 
in law reports or in economic experience. Any solution had to 
rest on informed judgment. And judgment in a situation like 
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this implies, ultimately, prophecy based on the facts in the 
record as illumined by the seasoned wisdom of the expert body. 
In this perspective, the Commission had several choices before 
it—but all inevitably rested upon trial and error. It might have 
established the overhead through rate as the exclusive basis of 
transit at primary markets. It might have banked on the exclu- 
sive rate-break combination. It might have abolished the 
privilege of free transit entirely. Of only one thing could the 
Commission be completely certain: no action could be taken 
without “adversely affecting certain of the conflicting interests.” 
. .. Weighing the prospective gains and hurts which were part of 
all of the proposed remedies, the Commission decided upon the 
exclusive rate-break combination. It did so, however, with full 
recognition that the wisdom of its action had to meet the test 
of experience. Therefore, it treated its conclusion as part of a 
continuing process, and requested the parties to give the system 
which it adopted a “reasonable trial,” contemplating such 
further consideration as the practical operation of the system 
would require. The Commission refused the modifications 
asked by the appellants because the rate-break adjustment was 
“entitled to a thorough test over an adequate period of normal 
conditions in the grain trade” and it had “received no such fair 
test up to the present time.” To grant the requested modifica- 
tions would “break down the rate-break adjustment.” . . . These 
findings are incontestable. 

That the Commission itself was of divided mind in the 
successive stages of this controversy emphasizes that the problem 
is enmeshed in difficult judgments of economic and transporta- 
tion policy. Neither rule of thumb nor formula nor general 
principles provide a ready answer. We certainly have neither 
technical competence nor legal authority to pronounce upon 
the wisdom of the course taken by the Commission. It is not 
for us to tinker with so sensitive an organism as the grain rate 
structure only a minor phase of which is caught in the record 
before us. If we were to grant the relief sought by the appellants, 
we would be restoring evils which the exclusive rate-break 
adjustment was designed to remove—evils which, for all we 
know, would be far more serious than those complained of by 
the appellants. 

What we have said sufficiently disposes of the suggestion that 
the orders of the Commission must be striken down because they 
wipe out natural competitive advantages of the primary markets. 
A rate structure found to involve serious discriminations among 
shippers, carriers, and transit points alike, is hardly a manifesta- 
tion of nature beyond the Commission's power to repair. 


Mr. Justice Roserts was of the opinion that the 
decree of the District Court should be reversed. 

The case was argued by Mr. M. W. Borders and Mr. 
Samuel J. Wettrick for the appellants, and by Mr. J. 
Stanley Payne, Assistant Chief Counsel, Interstate 
Commerce Commission, for appellees, United States and 
Interstate Commerce Commission; Mr. Frank A. Lef- 
fingwell for appellees, Texas Industrial Traffic League. 


Federal Statutes—Natural Gas Act—Interstate 
Commerce 
Purchase and sale of natural gas which moves in a continuous 
stream from points without the state into pipe lines within the 
state, is interstate commerce, and the Natural Gas Act was intended 
to and does bring under federal regulation the wholesale dis- 


tribution of gas moving interstate, even though its subsequent 
distribution was intrastate commerce. 


Illinois Natural Gas Company v. Central Illinois 
Public Service Company and Illinois Commerce Com- 
mission, 86 Adv. Op. 322; 62 Sup. Ct. Rep. 384; U. S. 
Law Week, 4129. (No. 100, decided January 5, 1942) 

Illinois Natural Gas Company (bereinafter called 
“Illinois company”) is engaged in the distribution of 
natural gas to consumers in various cities and towns 
in Illinois only. It is a wholly owned subsidiary of Pan- 
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handle Eastern Pipe Line Company, (hereinafter called 
“Panhandle’’) owner of a natural gas pipe line system 
extending from gas fields in Texas, Kansas and Okla- 
homa across Illinois and into Indiana. 

Illinois company purchases all its gas from the Pan- 
handle Company, and it is delivered to the Illinois 
company in Illinois. Panhandle also delivers gas to 
various other utilities in Illinois for distribution to 
consumers in Illinois cities and towns. Central Illinois 
Public Service Company (hereinafter called ‘Central 
company”) buys gas from Universal Gas Company, 
which acquires its gas in Indiana from Panhandle and 
from Kentucky Natural Gas Company. 

The Central company applied to the Illinois Com- 
merce Commission for an order requiring the Illinois 
company to supply the Central company with na- 
tural gas and to establish the necessary pipe line con- 
nection. On the hearing before the Commission the 
Illinois company contended that its entire operation and 
business in Illinois constitutes interstate commerce; that 
the Natural Gas Act, 15 U. S. C. 717-717w, applied to 
natural gas in interstate commerce even though its dis- 
tribution was within the boundaries of a single state and 
that the Illinois Commerce Commission had no power 
to regulate or deal with it. The Commission entered the 
order as prayed. On review an Illinois circuit court 
sustained the order and the Illinois Supreme Court 
affirmed, holding that the activity of the Illinois com- 
pany affected by the Commission's order constituted 
intrastate commerce, to which the provisions of the 
Natural Gas Act do not apply and that those activities 
were subject to state regulation. The case was brought 
before the Supreme Court of the United States on appeal 
under section 237 of the Judicial Code and the judgment 
of the Illinois courts and the orders of the Illinois Com- 
merce Commission were reversed. 

The opinion of the Court was delivered by the Cuter 
Justice, who declared: 

That appellant and Panhandle Eastern are engaged in inter 
state commerce in the purchase and sale of the natural gas 
which moves in a continuous stream from points without the 


state into appellant’s pipes within the state seems not to be 
open to question (citing many cases) 


> > * 


Pursuant to the mutual agreement of the two companies 
the gas is transported in continuous movement through the 
pipe line into the state and through appellant’s pipes to the 
service lines of the distributors where appellant delivers it to 
them. In such a transaction the particular point at which the 
title and custody of the gas passes to the purchaser without 
arresting its movement to the intended destination does not 
affect the essential interstate nature of the business 


Appellee contended, as the Illinois Supreme Court 
held, that although the sale of gas and its movement 
into the state is interstate commerce, that commerce 
comes to an end when appellant reduced the gas pressure 
before its delivery into the service pipes of the distrib- 
utors and that thereafter its movement is intrastate 
commerce. In reply to this contention, Mr. CHIEF 
JUSTICE STONE says: 

This Court has held that the retail sale of gas at the burner 
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tips by one who pipes the gas into the state, or by one who js 
a local distributor acquiring the gas from another who has 
similarly brought it into the state, is a sale in intrastate com 
merce, since the interstate commerce was said to end upon the 
introduction of the gas into the service pipes of the distributor 
... In applying this mechanical test for determining when inter 
state commerce ends and intrastate commerce begins this Court 
has held that the interstate transportation and the sale of gas at 
wholesale to local distributing companies is not subject to 
state control of rates, or to a state privilege tax, . . . Yet state 
regulation of local retail rates to ultimate consumers has been 
sustained where the gas so distributed was purchased at whole 
sale from one who had piped the gas into the state. . . . as has a 
state tax measured by receipts from local retail sales of gas by 
one who has similarly brought the gas into the state... . 
Other cases are cited in which state regulation of 
rates was under special circumstances, permitted al- 
though the sales were a part of interstate commerce. In 
relation to those cases it is said: 

While the Court recognized that this local regulation would 
to some extent affect interstate commerce in gas, it was thought 
that the control of rates was a matter so peculiarly of local 
concern that the regulation should be deemed within state 
power. . . . And, similarly, this Court has sustained a non-dis 
criminatory tax on the sale to a buyer within the taxing state of 
a commodity shipped interstate in performance of the sales con 
tract, not upon the ground that the delivery was not a part 
of interstate commerce ... but because the tax was not a 
prohibited regulation of or burden on that commerce. 

The Cuter Justice states the following as the con 
clusion to be drawn from those cases: 

In the absence of any controlling act of Congress we should 
now be faced with the question whether the interest of the 
state in the present regulation of the sale and distribution of 
gas transported into the state balanced against the effect of such 
control on the commerce in its national aspect, is a more reliable 
touchstone for ascertaining state power than the mechanical 
distinctions on which appellee relies. But we are under no 
necessity of making that choice here for Congress, by the 
Natural Gas Act, has brought under national control the very 
matters which the state has undertaken to regulate by the order. 


The Natural Gas Act is then examined, analyzed and 


yplied as follows: 

We think it plain that these provisions, read in the light of 
the legislative history, were intended to bring under federal 
regulation wholesale distribution, like that of appellant, of gas 
moving interstate. Appellant engages in interstate commerce in 
gas and in its interstate transportation as those terms had been 
defined by this Court, before the adoption of the Act. After the 
gas is brought into the state appellant makes the first sale to 
distributors for resale, to which the Act in terms applies, and 
which the cases last mentioned defined as a part of the com- 
merce subject in some respects to the exclusive regulation of 
Congress. . . . Section 7 of the Act commits to the Federal Com- 
mission the control of extensions and abandonment of the 
transportation facilities of natural gas companies, their physical 
connection with those of distributors and sales to distributors, 
and prohibits extensions, such as the state commission has now 
ordered, into an area already served by another natural gas 
company, unless the Commission has first granted a certificate 
of public convenience and necessity. Since the communities 
here are supplied by the Universal and Central companies, 
which transport the gas interstate, they constitute a market 
already served by a natural gas company within § 7(c) and 
§ 2 (6) of the Act. 


In determining the scope of the federal power over the 
proposed extension of facilities and sale of gas it is unnecessary 
to scrutinize with meticulous care the physical characteristics 
of appellant’s business, in order to ascertain whether, as the 
court below held, the interstate commerce involved in bringing 
the gas into the state ends before delivery to distributors. In 
any case the proposed extension of appellant's facilities is so 
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ately associated with the commerce and would so affect 
volume moving into the state and distribution among the 
es as to be within the Congressional power to regulate those 
ters which materially affect interstate commerce, as well as 


commerce itself 


\s Congress, by § 7 (a) (c) of the Act has given plenary au 
hority to the Federal Commission to regulate extensions of gas 
ransportation facilities and thei physical connection with 
ose of distributors, as well as the sale of gas to them, and since 
o certificate of public convenience and necessity, required by 
7 ( has been granted to appellant by the Federal Com- 
\ission for the proposed extensions and sale, the state com 
hission was without power to order them. 


Mr. Justice Roperts took no part in the considera- 


yn or decision of this case. 


[The case was argued by Mr. Glenn W. Clark for 
pellant and by Mr. Albert E. Hallett, Jr., for appellees. 


Receivers—Insolvent Estate—Federal Jurisdiction 
Insurance. 
If a state court directs its receiver to bring suit in a federal 
district court against other receivers, citizens of other states, to 
bring suit for the determination of conflicting claims to the 


receivership estate and the adverse parties appear, the federal 
court has jurisdiction to hear and determine the controversy. 


Fischer v. American Life Insurance Co., 86 Adv. Op. 
128; 62 Sup. Ct. Rep. 380; U. S. Law Week, 4118. (No. 
91, decided Jan. 5, 1942.) 

Che Iowa Insurance Commissioner was appointed by 
an Iowa state court, receiver of the American Life 
Insurance Company, an insolvent corporation. That 
corporation had deposited securities of the face value 
of more than $3,000,000.00 with the lowa Commissioner 
{ Insurance pursuant to statutes of Iowa and certain re- 
insurance agreements between the American Life In- 
urance Company and its lowa predecessor. Receivers 
ere also appointed in Michigan and Texas. Those 
eceivers Claimed rights in relation to the deposited 

curities. 

ro settle those and other disputes the Iowa state court 
directed the Iowa receiver, a citizen of Iowa, to bring 
suit in the District Court of the United States for the 
Southern District of Ohio, against the Michigan and 
Texas receivers, citizens of Michigan and Texas respec- 
ively. The district court held that it had jurisdiction 
over the controversy and determined the issues on the 
merits. The Circuit Court of Appeals, one judge dissent- 
ing, reversed. The Supreme Court granted certiorari 
and reversed the judgment of the Circuit Court of 
\ppeals. 

[he opinion was delivered by Mr. Justice DouGtas. 
He stated that the single question presented was, 
“whether the United States District Court . . . had 
jurisdiction to determine a dispute between the Iowa 
receiver . . . on the one hand and the Michigan and 
Texas receivers, on the other, as respects the title to and 
the right to administer certain assets of the company 


in the possession of the Iowa receiver.”’ 
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Mr. Justice Doucias narrowed the scope of the 


matter before the Court. He says: 


We express no opinion on the merits of the controversy. Nor 
do we pass on the contention that Ladew v. Tennessee Copper 
Co., 218 U. S. 357, prevents the entry of an in personam judg- 
ment in the circumstances of this case. For the sole question 
passed upon by the court below was the power and propriety 
of the action of the District Court in taking jurisdiction of the 
cause under § 57 of the Judicial Code. 

It is immaterial to this inquiry whether the Michigan 
receiver acquired no interest in or power over assets outside 
of Michigan ... or, as held by the court below, was the 
statutory successor under Michigan law of American Life 
Insurance Co. and as such had title to all of its assets wherever 
situated . .. Even though the latter were true, claimants entitled 
to the benefits of the fund in Iowa might pursue their suits 
and remedies against it in derogation of the claim of the 
Michigan receiver, if that were Iowa’s policy . . . That is the 
asserted Iowa policy here. The Iowa receiver is in possession 
of the securities in question. He seeks, with the approval of 
the Iowa court, an authoritative determination by the federal 
court of the question whether under Iowa law those securities 
and the collections thereon should not be held for the special 
class of claimants for whom the fund was allegedly established. 
Ihe federal court has the power to resolve the controversy. And 
there is no consideration of judicial administration based on 
appropriate deference to the state courts why it should not 
exercise it. 


Mr. Justice Douctas then examines the decisions 


on which the lower court relied for its conclusion. In 
the first of those cases the decree sought to deal with the 
control of a res in the possession of a state court and 
the opinion points out that in the case at bar the 
possession was not in the Michigan or Texas courts. 
On this point it is said: 


... “Where a court of competent jurisdiction has, by appro 
priate proceedings, taken property into its possession through its 
officers, the property is thereby withdrawn from the jurisdiction 
of all other courts.” Such possession of the res by the state 
court disenabled the federal court from exercising any control 
over it. But a determination of the issues in this controversy 
does not necessarily involve a disturbance of the possession o1 
control of the Michigan and Texas courts over the property in 
their possession. It would indeed have no such necessary con- 
sequence even though the securities in question were in their 
possession. 


Applying to the facts in this case, the principles drawn 


from those cases, the opinion declares: 


Tested by those standards, assumption of jurisdiction by the 
federal court was wholly proper. A determination by it of the 
rights of the parties in the res could be had “with proper 
regard for the rightful independence of state governments in 
carrying out their domestic policy” ... and in full recognition of 
the necessity for “harmonious coéperation of federal and state 
tribunals.” . . . We repeat that neither Michigan nor Texas is 
entitled to the securities if such a disposition of them would 
contravene Iowa law. A determination of the nature and 
the extent of the rights of lowa and its receiver in the securities 
clearly would not constitute an interference with the jurisdic 
tion of the Michigan and Texas courts. For even if those 
courts were in possession of the fund, their jurisdiction would 
not be so exclusive as to bar an adjudication by the federal 
court of the rights of a claimant to the res or the quantum of 
his interest in it. 


Many other cases on which the Circuit Court had 


relied were analyzed and distinguished and it was 
pointed out that unlike those cases the state court in 
charge of the res “has not only not undertaken an 
adjudication of the controversy; it has referred the 
matter to the federal court.” 


In conclusion Mr. Justice DouGLas says: 
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Whether the scope of the decree entered by the District Court 
was proper we do not decide. We only hold that the District 
Court had jurisdiction to resolve the controversy under § 57 
of the Judicial Code. The Circuit Court of Appeals should have 
decided what rights under Iowa law Iowa and its receiver had to 
the securities and the collections thereon and whether the decree 
entered by the District Court was kept within the appropriate 
limits. Since the Circuit Court of Appeals did not decide those 
questions, we reverse its judgment and remand the cause to 
it for further proceedings in conformity with this opinion. 


Mr. Justice Roserts did not participate in the 
decision of this case. 

The case was argued by Mr. Willis J. O’Brien and 
Mr. John N. Hughes, Jr., for petitioner, and by Mr. 
Clayton F. Jennings, for Emery, and by Mr. John M. 
Scott, for Lydick, and by Mr. Robert A. Adams, for 
American United Life Insurance Company. 


Taxation—Penalty for Evasion of Tax 
under Section 145 of Revenue 
Act of 1932 

Section 145 of the Revenue Act of 1932 makes it a felony for 
a person willfully to attempt to evade or defeat a tax imposed by 
the Act. Under this Section, a charge of violation thereof can 
be sustained where it is proved that the defendants had willfully 
deducted from gross income commissions unreasonable in amount 
in relation to the services for which the commissions were paid, 
in order to evade or defeat a tax imposed by the Act. 


The standard of guilt prescribed by the Act is not so vague or 
uncertain as to constitute a Violation of constitutional right. 


United States v. Ragen, etc., 86 Adv. Op. 342; 62 Sup. 
Ct. Rep. 374; U. S. Law Week, 4124. (No. 54, 55 and 56, 
decided January 5, 1942). 

This opinion deals with the construction and applica- 
tion of Section 145 of the Revenue Act of 1932, which 
provides that “any person who willfully attempts in 
any manner to evade or defeat any tax imposed by 
this title or the payment thereof, shall, in addition to 
other penalties provided by law, be guilty of a 
felony...” 

The respondents were convicted in the District Court 
under this provision of the statute, but the judgments 
were reversed by the Circuit Court of Appeals. 

On certioraris, the judgments of the latter court 
were reversed and those of the District Court affirmed 
in an opinion by Mr. Justice BLAck. 

The respondents were connected with the Consensus 
Publishing Company which published “run-down” 
sheets containing information on horse racing. Two of 
them were stockholders of the Consensus and that com- 
pany was affliated with the Cecelia Investment Com- 
pany which owned 30% of the stock of Consensus. The 
Cecelia Investment Company was controlled by Moses 
Annenberg, who was interested in other corporations 
engaged in enterprises connected with betting on horse 
races. 

Prior to 1934, Consensus had made weekly distribu- 
tions of money to its shareholders in direct proportion 
to their holdings, and during the period covered by the 
indictment, only the 30% of the distribution paid to 
Cecelia Investment Company was treated as a dividend 
in the tax returns filed by Consensus. The deductions 
claimed on account of these distributions ranged from 
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$10,000 in 1929 to upwards of $119,000 in 1936. 

In 1934, Kruse, having learned that under a decision 
of the Board of Tax Appeals distributions of profits as 
commissions would not be allowed as a deductible 
expense from gross income if made in accordance with 
stockholdings, set in motion a series of transactions 
retroactively modifying the relationship between Con- 
sensus and its stockholders. These transactions ar 
described in the opinion. 

I'he District Court instructed the jury that if the sums 
were distributed as profits they should have bee: 
accounted for in the Company’s income tax returns, | 


to 


if they represented actual bona fide compensation 
employees in the ordinary operation of business, or in 
other words, if they were ordinary and necessary 
expenses of operation, they were properly deduct 
The Court further instructed the jury that the govern 
ment need not prove that all of the sums distributed 
to the defendants were for profits. 


On appeal, the Circuit Court of Appeals took th« 
view that it was not sufficient to allege or prove that a 
deduction claimed for services is unlawful merely 
because the amount charged is unreasonable. It was 
of the opinion that a charge to the jury to that effect 
would leave to the trier of the facts the responsibility 
for fixing the standard by which a defendant's guilt 
would be determined. This vague and_ uncertain 
standard it thought violated the defendant's constitu 
tional right. 

The Supreme Court sustained the charge of th 


District Court. 

Announcing the Court's view as to the proper con 
struction of the statute and approving its application 
here under the District Court’s charge, Mr. Jusrict 
BLACK says: 

Section 145 of the Revenue Act of 1932 standing alone is not 
vague nor does it delegate policy making powers to either 
court or jury. It declares that “any person who willfully 
attempts in any manner to evade or defeat any tax imposed” 
by the act “shall .. . be guilty of a felony” and specifies penalties 
in addition to those otherwise provided by law. That such acts 
of bad faith are not beyond the ready comprehension either of 
persons affected by the act or of juries called upon to determine 
violations need not be elaborated. Nor does the particulat 
mode of evasion here alleged, intentional deduction of dividends 
in the guise of compensation for personal services, so transform 
the nature of the offense as to make the actors less aware that 
they are committing it or juries less competent to detect it 
Ihe statutory specification of permissible deduction here in 
question is of long standing. For years thousands of corpora 
tions have filed income tax returns in accordance with the 
direction to deduct “a reasonable allowance for salaries or 
other compensation for personal service actua’ly rendered,” and 
there has not been any apparent general confusion bespeaking 
inadequate statutory guidance. A finding of unconstitutional 
uncertainty in this section of the act as applied here would be 
a negation of experience and common sense. 

On no construction can the statutory provisions here involved 
become a trap for those who act in good faith. A mind intent 
upon willful evasion is inconsistent with surprised innocence 

. . And the charge given by the trial court amply instructed 
the jury that scienter is an essential element of the offense. 

We conclude that it was not error to submit to the jury the 
question of whether or not the respondents attempted to make 
unreasonable allowances for personal services 
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Justice Roperts, Mr. Justice Murpuy and 
JusTicE JACKSON did not participate. 

he case was argued by Mr. Gordon B. Tweedy for 
petitioner and by Mr. Joseph A. Struett for the 
ondent. 


Patents—Suits to Enjoin Infringement—Defense that 
Patentee Is Using Patent to Restrain Trade in 
an Unpatented Article. 


\ suit to enjoin infringement of a patent will not be entertained 
by a court of equity where the complainant, patentee, is using the 
patent to restrain competition with the sale of unpatented articles 
by the patentee. 


Morton Salt Co. v. Suppiger Co., 86 Adv. Op. 317; 
62 Sup. Ct. Rep. 402; U. S. Law Week, 4126. (No. 49, 
lecided January 5, 1942). 
B. B. Chemical Co. v. Ellis, 86 Adv. Op. 320; 62 Sup. 
Ci. Rep. 406; U. S. Law Week, 4128. (No. 75, decided 
nuary 5, 1942). 
[his case deals with an equitable defense to a suit 
alleged patent infringement. The respondent holds 
atent On a machine used in the canning industry for 
positing salt in cans. In a suit for alleged infringe- 
ent of the patent the petitioner obtained a dismissal 
{ the suit in a summary judgment. The District Court 
dismissed, without passing on the issues of the validity 
ind infringement of the patent on the ground that 
the respondent was using the patent to restrain com- 
titor with the sale of its own unpatented salt tablets, 
requiring licensees of the patented device to use 
nly unpatented salt tablets sold by the respondent. 
Che Circuit Court of Appeals reversed, because it 
hought that there was no violation of Section 3 of the 
Clayton Act, since it did not appear that the use of the 
patent substantially lessened competition, or tended to 
reate a monopoly. 
On certiorari, this was reversed by the Supreme Court 
in an opinion by Mr. Curr Justice Stone. The Su- 
reme Court holds that the question to be decided is not 
hether the Clayton Act has been violated, but whether 
i: court of equity will aid in the protection of a patent 
nonopoly when its holder is using it to restrain com- 
etition with it in the sale of an unpatented article. 
On the latter question the opinion points out that 
it is a principle of general application that courts of 
equity may appropriately withhold aid where the 
plaintiff is using the asserted right contrary to the public 
interest. The respondent sought to take the case out 
of that principle by arguing that its scope extends only 
to cases where the patentee seeks to enjoin contributory 
infringement by the sale to licensees of a competing un- 
patented article. 
But the Court refuses to impose this limit on the 
doctrine, saying: 

Undoubtedly “equity does not demand that its suitors shall 
have led blameless lives” . . . but additional considerations must 
be taken into account where maintenance of the suit concerns 
the public interest as well as the private interests of suitors. 


Where the patent is used as a means of restraining competition 
with the patentee’s sale of an unpatented product, the successful 
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prosecution of an infringement suit even against one who is 
not a competitor in such sale is a powerful aid to the main- 
tenance of the attempted monopoly of the unpatented article, 
and is thus a contributing factor in thwarting the public policy 
underlying the grant of the patent. Maintenance and enlarge- 
ment of the attempted monopoly of the unpatented article are 
dependent to some extent upon persuading the public of the 
validity of the patent, which the infringement suit is intended 
to establish. Equity may rightly withhold its assistance from such 
a use of the patent by declining to entertain a suit for infringe- 
ment, and should do soa at least until it is made to appear that 
the improper practice has been abandoned and that the conse- 
quences of the misuse of the patent have been dissipated. . . . 
rhe reasons for barring the prosecution of such a suit against 
one who is not a competitor with the patentee in the sale of the 
unpatented product are fundamentally the same as those which 
preclude an infringement suit against a licensee who has violated 
a condition of the license by using with the licensed machine a 
competing unpatented article, . . . or against a vendee of a 
patented or copyrighted article for violation of a condition for 
the maintenance of resale prices. . . . It is the adverse effect 
upon the public interest of a successful infringement suit in 
conjunction with the patentee’s course of conduct which dis- 
qualifies him to maintain the suit, regardless of whether the par- 
ticular defendant has suffered from the misuse of the patent. 
Similarly equity will deny relief for infringement of a trademark 
where the plaintiff is misrepresenting to the public the nature 
of his product either by the trademark itself or by his label. 


No. 75 is a companion case to No. 49, and involves 
the question whether the owner of a method patent 
who authorizes manufacturers to use it only with 
materials furnished by him may enjoin infringement by 
one who supplies the manufacturers with materials for 
use by the patented method and aids in such use. In 
view of the petitioner’s use of the patent as a means of 
establishing a limited monopoly in its unpatented 
materials, and for the reasons stated in No. 49, the Su- 
preme Court, in a brief opinion by Mr. Cuter Justice 
STONE affirms the ruling of the District Court and the 
Circuit Court of Appeals sustaining the respondent's 
defense that misuse of the patent barred the petitioner's 
suit for infringement. 

Mr. Justice Roserts did not participate. 

No. 49 was argued by Mr. Clarence E. Mehlhope for 
the petitioner, and by Mr. Estill E. Ezell and Mr. 
Lawrence C. Kingsland for the respondent; and No. 75 
was argued by Mr. Harrison F. Lyman for the petitioner, 
and by Mr. William Gates, Jr. for the respondent. 


Contract to work—Intention not to perform—Breach 
of contract made a criminal offense—Presumption of 
Fraud—State Statute a Violation of Thirteenth Amend- 
ment 

A Georgia statute punished as a crime the breach of a contract 
to work, if money was paid to the worker in advance, and if at 
the time of contracting he had the intention not to perform. 
Proof of the contract, the procuring of the money, and a failure 
to perform the contract or return the money, was to be deemed 
presumptive evidence of the intent not to perform. The Supreme 
Court held that this is peonage and is a violation of the Thirteenth 
Amendment, which forbids “involuntary servitude.” 

Taylor v. State of Georgia, 86 Adv. Op. 371; — Sup. 
Ct. Rep. —; U. S. Law Week, 4140. (No. 70, decided 
Jan. 12, 1942.) 

Taylor was convicted on a charge of violating a 
Georgia statute regarding contracts to perform personal 
service. The statute (stated briefly) provides in Sec. 
7408 that any person who contracts to work, and 
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receives money in advance, and who at the time of 
contracting has the intention not to perform the con- 
tract, may be punished in a criminal proceeding. Sec. 
7409 is as follows: 


Satisfactory proof of the contract, the procuring thereon of 
money or other thing of value, the failure to perform the serv 
ices so contracted for, or failure to return the money so advanced 
with interest thereon at the time said labor was to be performed, 
without good and sufficient cause and loss or damage to the 
hirer, shall be deemed presumptive evidence of the intent 
referred to in the preceding section 
Mr. Justice Byrnes delivered the opinion of the 

Court. He said: 

We think the conviction must be reversed There is no 
material distinction between the Georgia statutes challenged 
here and the Alabama statute which was held to violate the 
Thirteenth Amendment in Bailey v. Alabama, 219 U.S. 219. 
It is argued here, just as it was in the Bailey case, that the 
purpose of Sec. 7408 is nothing more than the punishment of 
a species of fraud, namely, the obtaining of money by a promise 
to perform services with intent never to perform them. And 
the presumption created by Sec. 7409 is said to be merely a rule 
of evidence for the trial of cases arising under Sec. 7408. 
Actually, however, Sec. 7409 embodies a substantive prohibition 
which squarely contravenes the Thirteenth Amendment and 
the Act of Congress of March 2, 1867. Its effect is to authorize 
the jury to convict upon proof that an agreement has been 
reached, that money has been advanced on the strength of it, 
that the money has not been returned, that the appellant has 
failed or refused to perform the services “without good and 
sufficient cause,” and nothing more. The necessary consequence 
is that one who has received an advance on a contract for 
services which he is unable to repay is bound by the threat of 
penal sanction to remain at his employment until the debt has 
been discharged. Such coerced labor is peonage. And it is no 
less so because a presumed initial fraud rather than a sub 
sequent breach of the employment contract is the asserted 
target of the statute. It is of course clear that peonage is a 
form of involuntary servitude within the meaning of the 
Thirteenth Amendment and that the Act of 1867 is an “appro- 
priate” implementation of that Amendment. 

The opinion then takes up the phrase “without good 
and sufficient cause,”’ and considers the contention that 
the Georgia courts interpret this as requiring proof of 
a fraudulent intent. The state court, however, convicted 
the defendant in this case upon the presumption set 
up by Sec. 7409, and the presumption was essential to 
the conviction. 

Mr. Justice Roserts took no part in the decision of 
this case. 

The case was argued by Mr. Leonard Haas and Mr. 
Thomas Taylor Purdom for appellant; and Mr. C. S. 
Baldwin, Jr., Special Assistant Attorney General of 
Georgia, for appellee. 


SUMMARIES 


Capital Stock Tax—Amendment of 
Return of Value 

Scaife Co. v. Commissioner of Internal Revenue, 86 
Adv. Op. 296; 62 Sup. Ct. Rep. 338; U. S. Law Week, 
1110. (No. 57, decided December 22, 1941.) 

Helvering v. Lerner Stores Corporation, 86 Adv. Op. 
299; 62 Sup. Ct. Rep. 341; U. S. Law Week 4111. (No. 
248, decided December 22, 1941). 

The taxpayer in No. 57 filed a capital stock tax return 
July 29, 1936. Through mistake, the value of stock was 
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stated at $600,000 instead of $1,000,000. A new return 
stating value at $1,000,000, was filed September 3, 1936 
and a $400 additional tax was tendered. 

The collector refused to accept the amended return 
and the additional $400. The Board of Tax Appeals 
sustained the Commissioner and refused to redeterming 
the excess profits tax on a declared value of capital stock 
of $1,000,000. The Circuit Court of Appeals affirmed 

On certiorari, the judgment of the latter was affirmed 
by the Supreme Court in an opinion by Mr. Jusricr 
DOUGLAS. 

The Revenue Act of 1935, Section 105 (f), provides 
that the adjusted declared value of the taxpayer's capital 
stock shall be the value declared in the “first return,’ 
and that the value so declared “cannot be amended.” 
The Commissioner, by rules and regulations, “may 
extend the time for making the return,” but no extension 
shall be for more than 60 days. 

The petitioner sought no extension but did file th 
amended return within 60 days after the filing of the 
original return. 

The Supreme Court rules that since no extension was 
asked or allowed, the amended return was not timely 
filed, and further that the statutory prohibition against 
amendments precludes an amendment after the due 
date, if the prohibition is to have vitality. 

The doctrine of equitable power to relieve against 
mistakes is held to have no application in cases of this 
character. 

In the Lerner Stores Corporation case, No. 248, Mr. 
Justice Douctas also wrote the opinion of the Court. 
There a similar question was raised as to the right to 
amend the return out of time, and the Scaife case is held 
to be controlling on that point. 

The respondent here argued, further, that Sections 
105 and 106 are attempts to make an unconstitutional 
delegation of power and violate Amendment V; and, 
further, that the capital stock and excess profits taxes 
being “based on guesses and wagers’ are beyond the 
powers of Congress. These constitutional issues are 
found to be without substance. 

No. 57 was argued by Mr. Samuel Kaufman for the 
petitioner and by Mr. Richard H. Demuth for th 
respondent. No. 248 was argued by Mr. Richard H 
Demuth for the petitioner and by Mr. Andrew B. 
Trudgian for the respondent. 


Jurisdiction of District Courts—Remission of Forfeiture 
For “Willful Failure to Appear” 

Continental Casualty Company v. United States, 86 
Adv. Op. 353; 62 Sup. Ct. Rep. 393; U. S. Law Week 
$122. (No. 39, decided January 5, 1942.) 

This case presents by certificate from the circuit court 
of appeals, the following questions as to the power ol 
the Federal district courts to relieve innocent sureties 
from the penalty of forfeited recognizances: 


1. Is Section 1020 of the Revised Statutes (18 U.S. C. § 601) 
the exclusive source of the power of the District Court of the 
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ed States at any time to remit the forfeiture of the penalty 

ecognizance taken in a criminal cause? 

Is the word “party” appearing in the phrase “willful de- 
ilt of the party” in Section 1020 of the Revised Statutes (18 
S. C. § 601) intended to describe 

a) the person who makes application to the court for the 
remission of the forfeiture of the penalty, whether that person 
s the principal or the surety in the recognizance, or 

b) only the principal in the recognizance? 

If the answer to Question 1 is “No” does the District Court 
the United States have common law power to remit the for- 
ture of the penalty of a recognizance taken in a criminal 
use, where the default of the principal in the recognizance 
as willful? 

1. If Question 3 is answered and the answer thereto is “Yes” 
the common law power to remit the forfeiture limited to 
exercise upon an application made within the term of court 
which the order of forfeiture was entered? 
The opinion by Mr. Justice Reep answers the first 


question in the affirmative. Question 2 (a) is answered 


re) ” 


no.” Question 2(b) is answered “yes.” The final two 


{ 
I 


questions are not answered. The opinion points out 
first that there is only one person, the principal in the 
default 
since the condition of the bond 


recognizance, who can _ willfully within the 
meaning of the statute, 
is the appearance of the principal at the time set. It 
also finds that the statutory remedy was not enacted to 
confer power on the Court to act after the term, in 
contradiction of an already existing power to relieve 
from forfeitures during the term, and that the statutory 
powers are therefore exclusive. 

Mr. Justice Roserts did not participate. 

The case was argued November 18 and 19, 1941, by 
Mr. Joseph V. McEnery for Continental Casualty Com- 
pany and by Mr. Richard H. Demuth for the United 


States. 


Labor Relations Act—Unfair Labor Practice 


National Labor Relations Board v. P. Lorillard Com- 
bany, 86 Adv. Op. 358; 62 Sup. Ct. Rep. 344; U. S. Law 
Week, 4131. (No. 71, decided Jan. 5, 1942) 

The National Labor Relations Board found that the 
Lorillard Company had committed an unfair labor 
practice in refusing to bargain collectively with a labor 
union. The Board ordered the company to bargain 
collectively with that union. On the Board's petition for 
enforcement of its order the Circuit Court sustained the 
Board’s finding, but modified the order so as to require 
another election to determine whether the union “‘had 
lost its majority due to a shift of employees to a rival 
independent association.” 

The per curriam opinion states that: 


Ihe Board had considered the effect of a possible shift in 
membership, alleged to have occurred subsequent to Lorillard’s 
unfair labor practice. But it had reached the conclusion that 
in order to effectuate the policies of the Act, Lorillard must 
remedy the effect of its prior unlawful refusal to bargain by 
bargaining with the union shown to have had a majority on 
the date of Lorillard’s refusal to bargain. This was for the 
Board to determine, and the court below was in error in 
modifying the Board's order in this respect. . . The judgment 
of the court below is reversed with directions to enforce the 
order of the Board 


He Cuter Justice and Mr. Justice Rosperts took 
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no part in the consideration or decision of this case. 

The case was argued by Mr. Richard H. Demuth, for 
the petitioner, and by Mr. Homer Cummings, for 
respondent. 


Bankruptcy—Penalty Defined 


Meilink as Trustee v. Unemployment Reserves Com- 
mission of California. 86 Adv. Op. 339; 62 Sup. Ct. Rep. 
389; U. S. Law Week, 4116. (No. 61, decided January 
5, 1942.) 

Certiorari was granted here to determine whether the 
provision of section 45 of the California Unemploy- 
ment Reserves Act which requires of persons defaulting 
in payment of contributions due the employer an 
additional payment “for interest on such payments at 
the rate of 12% per annum from the date such payment 
becomes due, both principal and interest being payable 
in the same manner as the contributions” imposes a 
penalty, which cannot be collected from a bankrupt 
estate because of section 57j of the Federal Bankruptey 
a state... 


Act which provides that “debts due... asa 


penalty or forfeiture shall not be allowed . . . 

The opinion of the Court by Mr. Justice JACKSON 
holds that the full amount of the 12% interest is collect- 
able since it is not a penalty. It rejects argument that 
the Constitution of California, fixing the legal rate of 
interest on loans at 7% requires all amounts above that 
to be considered as penalties, pointing out that by it 
the California legislature is not forbidden to prescribe 
the higher rate here involved, and the difference in rates 
does not establish the higher one as “not interest” 
within the meaning of the Bankruptcy Act. The opinion 
observes that interest rates vary according to the general 
use value of money and according to the hazard of 
particular classes of loans and the trouble of handling 
the item, and that these factors are reflected in the 
various rates permitted to various types of institutions. 
It concludes that since here the exaction is denominated 
interest by the statute, and is not clearly in excess of the 
value of the use of the money, and is computed with 
regard to time, and not at a fixed ad valorem, it may be 
fairly considered as interest and not as a penalty. 

Mr. Justice Roserts did not participate in this case. 

The case was argued on December 18, 1941, by Mr. 
W. Randolph Montgomery for petitioner and by Mr. 
John J. Dailey for respondent. 


Jurisdiction of Federal Courts—Capacity of Enemy 
Aliens to Sue 


Ex parte Don Ascanio Colonna. 86 Adv. Op. 357; 62 
Sup. Ct. Rep. 373; U. S. Law Week 4131. (No. — Orig., 
decided January 5, 1942.) 

In this case the Court denied a petition for writs of 
prohibition and mandamus by the Italian Ambassador 
to direct the District Court for New Jersey to accord to 
him Italy's sovereign immunity from suit in regard to 
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filed prior to the declaration of war with Italy; but 
before the opinion was handed down war had been 
declared. 

The per curiam opinion of the Court, relying on sec- 
tion 2(b) of the Trading with the Enemy Act which 
declares as an enemy any government with which the 
United States is at war, and on section 7(b) which 
provides that the Act does not authorize the prosecution 
of suits in United States courts by any enemy or ally of 
enemy prior to the end of the war, and on numerous 
decisions of the Court, holds that the application cannot 
be entertained. 

Mr. Justice Roserts did not participate. 


Contract Clause—Due Process—New York Decedent 
Estate Law 


Irving Trust Company v. Day, 86 Adv. Op. 349; 62 
Sup. Ct. Rep. 398; U. S. Law Week 4115. (No. 51, 
decided January 5, 1942.) 

This case raises by appeal the question whether sec- 
tion 18 of the New York Decedent Estate Law is an 
impairment of the obligation of contract or a depriva- 
tion of property without due process under the Federal 
Constitution. 

The instrument here involved, which was not acknow- 
ledged, provided that the wife of the decedent on the 
eve of her marriage, wished to record that since she 
already possessed ample property of her own, she 
voluntarily renounced any interest in her husband's 
estate. At the date of execution of this instrument the 
New York law gave the widow dower rights in her 
husband’s real estate, but left him otherwise free to 
make testamentary disposition to strangers. Section 18 
of the Decedent Estate Law of New York, enacted later, 
and applicable to wills executed after its effective date, 
gives a testator’s surviving spouse a right of election to 
take against the will, and permitted waiver of this, right 
by a spouse or prospective spouse, by an instrument 
subscribed and duly acknowledged. Before the effective 
date of this act, but after its enactment, the decedent 
made a will in which he recited his wife’s waiver, but 
made a small bequest to her. Later, after the effective 
date of the new legislation he executed a codicil which 
had the effect of bringing the entire will under the new 
law. Upon his death, his wife sought to exercise the 
right of choice given by the new law. The New York 
Court of Appeals, assuming the instrument to be a 
binding contract, decided that section 18 was never- 
theless valid and effective in the instant case, and con- 
stitutionally gave the right of election to the spouse. 

The Supreme Court affirmed that decision. 

The opinion of the Supreme Court by Mr. Justice 
JACKSON first indicates doubt as to whether the instru- 
ment is in truth a valid contract, and points out that this 
question is one upon which the state decision is not 
binding, if a question under the Federal Constitution 
is involved. It then concludes that on the state of the 


132 


RECENT SUPREME COURT DECISIONS 


litigation pending in that district. The motion was 





record it cannot decide this question, but, in order tp 
forestall further litigation, it adopts the course followed 
by the New York courts and assumes its validity. The 
opinion then concludes that the application of the ney 
legislation giving election does not infringe upon the 
obligation of the contract since the statutory charge went 
into effect prior to the testator’s death, and he voluntarily 
took steps to make it operative upon him. It points ou 
that he was free to consent to cancel or revoke the prior 
waiver, or to make a valid bequest of all his property to 
his wife in spite of it, or to free her from it by voluntary 
act, and that this is what he did by the codicil. Thus, 
for the purpose of considering the application of the 
contract and due process clauses, the case is as if the 
testator had made a voluntary legacy to his wife despite 
her waiver. If the obligation of the waiver suffered im- 
pairment, it was only because the testator exercised 
further testamentary privileges with a _ condition 
attached, and thereby unwittingly brought about con. 
sequences to his own estate. 

On the question of constitutionality, Mr. Jusrict 
JACKSON Says: 

Ihe condition clearly was such as New York might without 
restraint from the Federal Constitution annex to the privilege 
of making a will under its law. Its effect was to continue as 
obligations of his estate social responsibilities which he had 
assumed during life, unless they had been waived with required 
formality. The State could have conditioned any further exer- 
cise of testamentary power upon giving a right of election to 
the surviving spouse regardless of any waiver, however formally 
executed; and having recognized the binding effect of a waiver, 
it could condition that recognition upon acknowledgment 
which was no doubt considered a desirable safeguard against 
casual, informal, or ill-considered abandonment of statutory 
protection, as well as against over-reaching or fraud. 

Mr. Justice Roserts did not participate. 

The case was argued December 11, 1941, by Mr. 
Philip Zierler for Irving Trust Company and by Mr. 
Arthur F. Van Thun, Jr., for appellee, and submitted 
by Mr. Ralph L. Kaskell, Jr., for McGlone. 


Federal Employers’ Liability Act—Agreements Not to Sue 

Duncan v. Thompson. 86 Adv. Op. 374; 62 Sup. Ct. 
Rep. —; U. S. Law Week 4141. (No. 78, decided January 
12, 1942.) 

Certiorari was granted here to decide whether an 
agreement entered into between an interstate railroad 
and one of its employees after he had been injured in 
the performance of his duties, and whose right to recove! 
damages was therefore subject to the Federal Employers’ 
Liability Act, amounted to a valid bar to suit under 
the Act. 

The agreement provided that in consideration for a 
payment to the employee of $600 for necessary living 
expenses pending negotiations for settlement, he would 
not bring suit upon his claim if it were not settled unless 
he had first returned the $600 to the employer. 

The opinion of the Court by Mr. Justice BLack holds 
that the suit is not barred by the agreement even though 
the $600 was not returned. It concludes that section 5 
of the Act, which invalidates “any contract, rule, regula- 
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device whatsoever the purpose of which shall 
be to enable the common carrier to exempt itself from 
any liability created by this act,” is operative since it 
ypplies to agreements entered into after the injury as 
wel! as those made before it occurred. The opinion re- 
jects arguments that the agreement in question did not 
have as its purpose the creation of exemption from 
liability since it left the question of settlement open. 

\ir. JusTICE Roserts did not participate. 

[he case was argued on December 16, 1941, by Mr. 
Harry G. Waltner, Jr., for petitioner and by Mr. John 
H. Flanigan for respondent. 


Courts: Conclusiveness of Supreme Court Opinion on 
Issue of Confiscation—Mandamus 

Ex parte State of Texas. 86 Adv. Op. 302; 62 Sup. Ct. 
Rep. 373; U. S. Law Week, 4139. (No. — Original, 
lecided January 12, 1942.) 

it was here sought by mandamus to compel the judges 
of the Supreme Court of Texas to bring one of its judg- 
ments into conformity with decision of the Supreme 
Court of the United Star Co. v. 
Texas (304 U. S. 224) which had held that the order 
of the Texas Railroad Commission here in controversy 


States in Lone Gas 


relating to gasoline pipe line rates to be charged by the 
Lone Star Company did not offend the commerce clause 
and was not confiscatory. On remand of the case from 
the Supreme Court of the United States, the Texas Su- 
preme Court had ordered a new trial in the lower ‘Texas 
courts on the theory that the Texas law required a trial 
de novo, and in its opinion, it referred to the opinion of 
the United States Supreme Court. 

Che opinion by Mr. Justice FRANKFURTER denies the 
motion for an order of mandamus. It concludes that 
although the railroad commission was correct in its con- 
clusion that the opinion of the United States Supreme 
Court had not been intended t@ mean that the claim 
of confiscation could no longer be adjudicated in the 
lexas courts, yet the return of the Texas judges to the 
petition for mandamus indicated that that court would 
have required a new trial on the basis solely of its 
construction of the Texas statute, and the Texas judges 
had thus conclusively disclaimed the construction placed 
on its opinion by the Railroad Commission. 

Mr. Justice Biack, Mr. Justice Doucias and Mk. 
Justice Murpny concurred in the result. Mr. JUSTICE 
ROBERTS participated in the argument and disposition 
but on account of absence, was unable to join in the 
ypinion. 

The case was argued on December 8 and 9, 1941, by 
Mr. James P. Hart for petitioners, by Mr. Charles L. 
Black for Lone Star Gas Company, intervener, by spe- 
cial leave of Court, and case was submitted by James 
P. Alexander, John H. Sharp, and Richard Critz, 
Justices of the Supreme Court of Texas, pro se. 


Motor Carrier Act of 1935—Scope of Certificate of Con- 
venience and Necessity for Common Carrier Service 
Over Unspecified Routes 

Alton R.R. Co. v. United States, Adv. Op. —; Sup. 
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Ct. Rep. —, U. S. Law Week, 4136. (No. 110 and 267, 
decided January 12, 1942). 

Appeals from a final decree of a three judge District 
Court which modified in part, and sustained as modified, 
an order of the Interstate Commerce Commission grant- 
ing the appellee, Fleming, a certificate of convenience 
and necessity as a common carrier by motor vehicle 
under the “grandfather clause,” 206(a) of the Motor 
Carrier Act of 1935. 


As found by the Commission the appellee had on 
and since June 1, 1935, engaged in bona fide operation 
as a common carrier by motor vehicle “in driveaway 
service of new automotive vehicles, finished and un- 
finished, and new automotive chassis.”” He had trans- 
ported shipments to specified points in various named 
states between those points and Detroit, Michigan. 
The operations were not over fixed routes, and though 
the service had been performed only as to specified 
points in the various states, the appellee had held him- 
self out to transport between any points in the states 
for which application was made. The Commission 
granted a certificate as to all points in all states served, 
except New York and Pennsylvania, as to which the 
application was denied. The District Court sustained 
the Commission, except as to operation in Arkansas. 
It held that the appellee had abandoned service in 
Arkansas. 

The Supreme Court, in an opinion by Mr. JusTICcE 
Douc.as, first considers the question of the appellants’ 
standing to attack the order. The appellants are 71 rail- 
road companies, competitive with the appellee. They 
are held to be “parties in interest” for the purpose of 
attacking the Commission’s order. 


The Supreme Court also considered certain questions 
on the merits. The chief of these was whether the 
Commission had authority to authorize Fleming to 
serve a whole state where, as here, his service had in 
fact extended only to a few points in the state. 

Section 206 (a) provides for the issuance of a certificate 
upon proof that the applicant or his predecessor in 
interest “was in bono fide operation as a common 
carrier by motor vehicle on June 1, 1935, over the route 
or routes or within the territory for which application 
is made and has so operated since that time.” Section 
208 (a) requires the certificate to specify the fixed 
termini and intermediate points of routes, and in case 
of operations “not over specified routes . . . the territory 
the carrier is authorized to 


within which, motor 


operate.” 

The Court sustains the Commission’s judgment here 
as to the “territory” within which the appellee had 
operated. The characteristics of the appellee's “roving 
transportation service” are said to make tenable the 
conclusion that his “prior limited opportunity for 
service could not be preserved unless wide areas, within 
the scope of his holding out and partially covered by 
his previous operations, were kept open for him, That 
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judgment is for the administrative experts, not the 
courts.” 

Mr. Justice Roserts did not participate. 

The case was argued by Mr. Amos M. Mathews fo1 


Alton R.R. Co.; by Mr. Daniel W. Knowlton, Chief 


Counsel, Interstate Commerce Commission, for United 
States and Interstate Commerce Commission; Mr. 
George S. Dixon for John T. Fleming. 


Taxation—Federal Taxes on Club Dues or Membership 
Fees 

White v. Winchester Country Club, Adv. Op. —; Sup. 
Ct. Rep. —, U. S. Law Week, 4134 (No. 63, decided 
January 12, 1942). 

Merion Cricket Club v. United States, Adv. Op. —; 
Sup. Ct. Rep. —, U. S. Law Week, 4136 (No. 83, decided 
January 12, 1942). 

Certioraris brought up these two cases to consider the 
proper construction of provisions of the Revenue Acts 
imposing a tax on amounts paid “as dues or membership 
fees to any social, athletic, or sporting club or organiza- 
tion, if the dues or fees of an active resident annual 
member are in excess of $25.” 

The problem of construction arises in connection with 
charges imposed for various “limited privileges” in 
clubs, in contradistinction to the ordinary type of 
“annual dues.”’ 

The Supreme Court, in opinions by Mr. Justice JACK- 
SON, reverses in No. 63, (First Circuit) which had af- 
firmed a judgment awarding the Club a refund, and 
affirms in No. 83, (Third Circuit) which had affirmed a 
judgment denying a claim for refund. 

The legislative and administrative history of the pro- 
vision is examined, particularly in relation to Weld v. 
Nichols, 9 F. 2d 977. The proper test is then stated as 
follows: “Consideration of the nature of club activity 
is a necessary preliminary to the formulation of a test 
of what constitutes a ‘due to membership fee.’ So far as 
finances go, the fundamental notion of club activity is 
that operating expenses are shared without insistence 
upon equivalence between the proportion of an in- 
dividual’s contributions and the proportion of the bene- 
fits he receives. Thus, on the one hand, payment of the 
price of an individual dinner at the club dining room 
or of a single round of golf lacks the element of making 
common cause inherent in the idea of club activity. But, 
on the other hand, payment for the right to repeated and 
general use of a common club facility for an appreciable 
period of time has that element and amounts to a ‘due 
or membership fee’ if the payment is not fixed by each 
occasion of actual use. Such was the case here, and we 
therefore hold that the payments in question were 
subject to the tax.” 

Mr. Justice Roserts did not participate in these cases. 

No. 63 was argued by Mr. J. Louis Monarch for the 
petitioner, and by Mr. Charles W. Mulcahy for the 
respondent; and No. 83 was argued by Mr. John Lewis 
Evans for the petitioner, and by Mr. J. Louis Monarch 
for the respondent. 
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Shakespeare's Legal Documents 


HE recent destruction, by German bombs, of the 

famous Guildhall of the City of London seemed to 

imply the destruction of an interesting relic of 
literary history,—a legal document signed by Wm. Shake. 
speare. 

Whether Shakespeare had had a legal training has 
been the subject of copious research and discussion 
But whether he had or not, his name and personality 
have at least a close connection with our profession in 
one singular fact, viz. that the only extant writings bear- 
ing his authentic hand are four legal documents. One 
of them was preserved in the London Guildhall Library 
and, though the Hall’s destruction at first seemed to 
have included this precious document, the later news 
is that the Library was unharmed by the bombing. 

These legal documents of Shakespeare’s are four in 
number,—a deed, a mortgage, a will, and a deposition, 
all signed by Wm. Shakespeare. Some years ago I made 
up my mind that our Law Library collection of historic 
legal documents ought to contain facsimiles of these 
interesting and unique legal-literary mementoes. So 
on a visit one summer to England I set myself the task 
of picking them up. (And by the way, I discovered, some 
years later, that even the incomparable Folger Shake- 
speare Library in Washington, does not possess fac- 
similes of those documents and was apparently unaware 
of this singular connection between Shakespeare and the 
Law.) 

But, on starting the search, it developed that all fou 
of these documents are located in different places of cus- 
tody! The jealous custodians of course will not release 
any one of them to any other custodian, nor to a central 
museum. So I jogged about, as occasion offered, to 
these four separate places. The deed is in the Guildhall 
Library. The mortgage is in the British Museum. The 
will is in London at Somerset House, the headquarters 
for all English probate records. The deposition is in 
the Shakespeare house at Stratford 

For the first three, the task turned out to be com- 
paratively easy; a facsimile was already available, o1 
could readily be made upon special order. But the 
deposition at Stratford (three long pages) had neve 
been facsimiled, and much red tape had to be unwound 
before the requisite consents could be obtained. This 
had to be done later by overseas correspondence. It was 
the better part of three years before every authority had 
come into line and taken action. Finally the document 
arrived. 

And now all four, in life size, hang framed on the 
walls of the Law School third floor, banked by a memo- 
randum, based on a pronouncement by Sidney Lee, the 
Shakespearean authority, certifying that these four docu- 
ments are the only extant authentic autographs of the 
great dramatist. 
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REGIONAL CONFERENCES 


Held under the auspices of Section of Bar Organization 
Activities at Raleigh, North Carolina and Jacksonville, Florida 


\\ HE American people must impose discipline upon 
themselves to insure victory over the Axis na- 
tions.”” This was the keynote of the three addresses 

m the organized bar’s part in the present war, delivered 

he morning sessions of the first two regional con- 
nces, sponsored by the Association, and held January 

6 in Raleigh, North Carolina, and January 17 in Jack- 


ville, Florida. The speakers were President Walter 


P. Armstrong, Tappan Gregory, a member of the Special 
Committee on National Defense, and George I. Haight, 
iber and former Chairman of the Special Committee 
n the Bill of Rights 
Judge John ]. Parker of the Federal Circuit Court of 
\ppeals, Chairman of the Special Committee on Im- 
roving the Administration of Justice, told the southern 
yers who attended the two conferences of the need 
for the adoption in the several states of the program the 
mmittee has formulated. He spoke at each of the 
luncheon meetings 
President Armstrong, speaking on “How Can the 
declared “No 


one of us doubts but that we will win this war, but at 


Organized Bar Contribute to Victory,” 
the same time we must realize that we can lose it. We 
have arrayed against us numerous well prepared, long 
trained, and absolutely ruthless enemies. We can expect 
from them neither fair play nor even civilized conduct. 
Chey will hesitate at nothing. 
“This is a war not merely of armies, navies, and air 
rces. It is a war of peoples The casualty lists are 
ilready coming in. They will grow longer and longer. 
But this war will come close home to us in many more 
iys than that. In the long run it will be won by the 

oples who put into it the greatest skill, resourcefulness, 
nergy, wealth and industrial effort. 

“By this test the United States is potentially the 
strongest nation on earth. The only question is whether 
sa people we will impose upon ourselves—the civilian 
»pulation -that self-dis« ipline essential to success. The 
inning of the war must become the first concern in the 
ife of every man and every woman. Profits, increased 
ncome, social gains, none of these things is worth 
onsidering during a crisis such as this.” 

Declaring that it was the function of the organized 
to that self-discipline,” Mr. Arm- 


bar to contribute 
strong went on: “For dealing with enemy aliens, for 
matters of intelligence, tor manning the various boards 
which will necessarily be set up as the war progresses, 
the organized bar has an admirable personnel. We 
know the character and capabilities of these men far 
better than they can be known in Washington. We are 
willing to help make the selections and to see to it that 


the men selected will serve.” 
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The President suggested in his address that the mid- 
winter meeting be devoted almost entirely to blue- 
printing the organized bar’s war program. 

He said, “I hope that every member of the House of 
Delegates will come to the mid-winter meeting prepared 
not only to express his individual opinion, but to give 
us the benefit of the informed judgment of the organiza- 
tion which he represents. 

“I hope that our own committees, especially those 
represented here today, which have had the benefit of 
conferring with you, will present concrete reports which 
can be translated into immediate action. 

“I should like to see the mid-winter meeting of the 
House of Delegates unlike any that has ever been held. 
I should like to see its discussion limited almost exclu- 
sively to problems of national defense. I hope that repre- 
sentatives of the government, including the Attorney 
General, the executive director of Civilian Defense, and 
others, will come and tell us in specific terms just what 
we can do. I should like for the House to receive similar 
suggestions from the representatives of other organiza- 
tions and the outstanding lawyers representing all shades 
of opinion within the bar. 

“I should like to see this symposium followed by 
thorough consideration and debate by the members of 
the House of Delegates with a definite result—not the 
mere passage of resolutions, but the formulation of 
some concrete plan of action to which the American 
Bar Association would not only unreservedly commit 
itself, but which it would recommend to local and state 
associations for their approval and cooperation.” 

In concluding his address, the President referred to 
the necessity for self-discipline by the American people 
which he had stressed throughout his address. 

He said, in closing, “I say to you simply this: this 
is no time for complacency. The seriousness of this 
war cannot be over-estimated. The result will de- 
pend in large measure upon the self imposed disci- 
pline of the American people. In bringing about this 
discipline the lawyers can make a unique contribution. 
Any member of the bar who is unwilling to do his part 
in this work is recreant to the trust that has been re- 
posed in him as a member of the profession. To be 
effective the efforts of the lawyers must be an organized 
effort under the leadership of the bar associations. 

“To the welfare of our country, all else must be sub- 
ordinated. Let us —lawyers everywhere, bar associations 
all—have a single aim. Victory is our aim—not a Pyrrhic 
victory, but a victory which will realize our ideals and 
strengthen our traditional and constitutional form of 
government.” 

Mr. Gregory, speaking on “Now it is War,” told the 
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two groups that America had sought only to live in 
peace. 

“All that we have wished,” he said, “‘is to live in peace, 
in the spirit of tolerance toward our neighbors, with the 
right to order our lives in our own land as we will. This 
is what our enemies would deny us. They would destroy 
our independence, they would dictate our daily lives, 
they would make of our nation a vassal state. There is 
no other alternative. For us it is freedom—slavery we 
will not tolerate. 

“All will agree, of course, that everyone of us must 
look to our leaders in government for courageous guid- 
ance and direction. That we know we shall have and 
shall accept, and those leaders we shall support. No 
independent effort of ours must be allowed to interfere 
with ready response to every call from headquarters. 
Strict discipline and unquestioning obedience are essen- 
tial to success in war, and war has fashioned the pattern 
for us to follow. A _ never-to-be-forgotten Sunday in 
December shocked us into a realization of this. 

“Before December 7 the pattern was different. Then 
it was right that we should talk and plan for National 
Defense, but now all that is changed. No longer is there 
any place in our scheme of things for committees to 
defend, to aid, to isolate, to intervene. We are at war. 


“In the history of our Nation, lawyers have always 
been in the forefront in matters of government, in 
formulating the constitutional principles under which 
we live and in defending those principles and the Na- 
tion itself from attack. 


“The reason is plain. They are educated to under- 
stand the background and the historic development of 
the ways of free men. They are trained to think for 
themselves, to explore and learn the means by which 
people may keep themselves free. They grow up under 
the protecting but exacting aegis of the principle that 
they are members of an honorable profession. They 
recognize the responsibilities imposed by that member- 
ship, none more serious than that the lawyer’s chief 
purpose must always be to render service to others. 
Possibly it is this more than anything else that enables 
an honorable lawyer to command the respect of those 
about him and causes them to look to him for leader- 


CONFERENCES 








ship. His is the duty to justify that confidence, neve 
more compelling than in time of war.” 

Mr. Gregory went on to tell of the work that had 
already been accomplished by the committee he ri pre 
sented and generally outlined what its future plans 
were likely to be. 

In concluding his address, he said: “Nothing will by 
left undone in the exploration of ways in which wi 
may be useful in promoting the successful prosecution 
of the war. We have no other purpose, no other function 

“War is very terrible. 

“Those depraved and vicious tyrants who hav 
brought upon the whole world the present appalling 
cataclysm must be crushed with all who support them 
Let us choke off those few petulant and querulous 
weaklings who would carp and criticize. Let us hea 
no more talk of peace terms. There will be time 
enough for that when victory is assured. And assured 
it will be. We are the most peace-loving, yet, when 
aroused, the most warlike people in the world. Ow 
courage is undaunted, our resolution unshakable, our 
memory long!” 

(Mr. George I. Haight’s address on the Bill of Rights 
is printed on page 113 of this issue.) 

Judge Parker, in his address, outlined those proposals 
for the unification and simplification of the administra 
tion of justice which he and the committee have urged 
and which he has presented to the Association and to 
regional meetings before. 

The conferences were held under auspices of the 
Section of Bar Organization activities of which L 
Stanley Ford is chairman. This section, the Insurance 
Section and the Junior Bar Conference held meetings 
during the afternoons. Clement F. Robinson, Chairman 
of the Insurance Section, presided at meetings of that 
group at which George W. Orr, Director of Claims, U. § 
Aviation Insurance Underwriters Group, spoke. Philip 
Lewis, chairman, and H. Graham Morison Jr., vic 
chairman, conducted the Junior Bar group discussions 

Dinners in honor of President Armstrong were held at 
Raleigh where Willis Smith, a member of the Board ol 
Governors, presided, and at Jacksonville where the 
toastmaster was Robert R. Milam, President of the 
Florida State Bar. 
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CURRENT LEGAL PERIODICALS 


By KENNETH C. SEARS 


Professor of Law, University of Chicago 


Commercial Law 


Consideration And Form, by Lon L. Fuller, in 41 
Columbia L. Rev. 799. (May, 1941.) 

you are interested in the philosophical aspects of 
the legal concept, “consideration,” here is your oppor- 
tunity. Perhaps you have heard of reformers who would 
abolish this concept as a requirement ofan enforce- 
able contract. Professor Fuller, after a learned anal- 
ysis, expects that changes in business practice will 
bring with them in the fulness of time modifications of 
the doctrine of consideration. But as for abolishing the 
doctrine he warns that such action would be unwise 
and in a broad sense impossible. “The problems which 
the doctrine of consideration attempts to solve cannot 
be abolished What needs abolition is not the 
doctrine of consideration but a conception of legal 
method which assumes that the doctrine can be un- 
derstood and applied without reference to the ends it 
serves. When we have come again to define considera- 
tion in terms of its underlying policies the problem of 


\dapting it to new conditions will largely solve itself.” 
Constitutional Law 


The Methods of Mr. Justice Stone In Constitutional 
by Noel T. Dowling, in 41 Columbia L. Rev. 
1160. (November, 1941.) 


( Cae 


Che recent appointment of Mr. Justice Stone to 
the position of Chief Justice is the occasion for a brief 
statement concerning the work of the eleven preceding 
Chief Justices and then there is an analysis of “Mr. 
theory of the 
judicial function in constitutional cases, particularly 


Justice Stone’s contribution to the 


hose having to do with the validity of legislative 
tion.” His pattern “shows five pieces of tracery.” 

He sought to free himself from formulas and labels. 
Examples: disregard of ‘the power to tax involves the 
power to destroy’; ‘direct’ or ‘indirect’ effect upon in- 
lerstate commerce; ‘business affected with a public in- 
crest.’ (2) He believes that in the economic area there 
s “a minimum of justification for interposing judicial 
judgment against the legislative appraisal of a given 
situation and prescription of a remedy.” Example: 
olerance for legislation asserting price controls. (3) He 
leveloped “the idea that in certain circumstances re- 
iance could be placed on normal political restraints to 
prevent abuse of legislative power, thus obviating the 
eason and necessity for judicial intervention.” Example: 
ne line of reasoning used by Marshall in McCulloch v. 
Maryland is developed to overrule Collector v. Day. 
(4) But a reliance upon normal political processes to 
obviate the need for judicial checks upon legislative 
and executive powers imposes a special responsibility 
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upon judges to apply a more rigorous scrutiny to gov- 
ernmental restrictions upon these political processes. 
Examples: dissemination of information, voting, and 
peaceable assembly. (5) He has “turned his attention 
to interests of higher value than those of a political 
nature” . . . Example: his dissenting opinion in the 
flag-salute case. 


Crime 


The Criminality of the Foreign Born, by C. C. Van 
Vechten, in 32 The Journal of Criminal Law and 
Criminology 139. (July-August, 1941.) 

For a long time there has existed a popular belief 
that our foreign-born inhabitants have been guilty of 
greater criminality than our native-born. More recently 
experts backed with statistics have made contrary asser- 
tions. After considering commitment rates by age 
groups, Mr. Van Vechten made this deduction: “The 
experts are certainly right when they say that the aggre- 
gate criminality of the foreign-born is low; popular 
opinion seems to be right in the idea that the foreign- 
born person who arrives here as a child is more likely 
to commit crime than the native, though here the 
difference is neither so great nor, such are the difficul- 
ties of the data, so certain.” 


Criminal Law Enforcement 


How State And City Governments Deal With Racke- 
teering, by Paul E. Lockwood, in 32 The Journal of 
Criminal Law and Criminology 130. (July-August, 
1941.) 

Interesting is this statement by the executive assistant 
to Thomas E. Dewey, who restricts the meaning of 
racketeering to the “organized and systematic extortion 
of money by means of violence or fears from legitimate 
business men and workers as well as from illegitimate 
enterprise.” Here are the ways of dealing with it: 
Work from the bottom of the pyramid, arrest smaller 
fry, charge them with their crimes, make them realize 
that punishment is ahead and that the case cannot be 
fixed, but that cooperation may win them consideration 
at the time of the sentence. Usually one will turn state's 
evidence. The next objective is to get others in the 
same category to do likewise. These criminals will im- 
plicate those on the next level. Thus the process goes 
on until the boss at the top is reached. Here are some 
handicaps. (1) Most states have statutes requiring that 
the testimony of accomplices be corroborated. This is 
the prosecutor’s most difficult problem and is not re- 
quired in the national courts. (2) Before 1936 New 
York by statute gave aid to the racketeer by requiring 
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that the names and addresses of all state’s witnesses be 
endorsed on the indictment. The New York Legislature 
has repealed that statute, but can most states say as 
much? (3) Likewise in New York before 1936, a statute 
prohibited wying all defendants “at one time fo1 
crimes committed by them which were connected 
together and formed part of a common scheme or plan.” 
New York now follows the contrary practice that has 
prevailed in federal courts for more than seventy years. 
(4) The prosecutor should avoid a promise of immunity 
to a defendant who wishes to turn state’s evidence. In- 
stead, a good technique is to promise that at the con- 
clusion of the services the prosecutor will ask that the 
court take the services into consideration in determin- 
ing the sentence. In addition, the accomplice must have 
confidence that he will receive protection from under- 
world reprisal. (5) The prosecutor must avoid be- 
coming generally a partisan of either side in labor con- 
troversies which frequently are miscalled “racketeering.” 
(6) The police force is very important to the prosecutor, 
who must avoid giving the impression that he “is going 
to pick on the cops.” 
Labor Law 

Labor Activities in Restraint of Trade: The Hutch- 
eson Case, by Roscoe Steffen, in 36 Illinois L. Rev. 1. 
(May, 1941.) 

This is an exceptionally emotional article; nothing 
dead-pan about it. Rather there appears to be a feeling 
of resentment that the Supreme Court of the United 
States has made such a mess and left anti-social labor 
leaders with much freedom to inflict some anti-social 
conduct upon all of us. If this is not a correct summary 
of Brother Steffen’s views, observe his words: “Having 
held, as the Court did last year in the Apex case, that 
the ‘sit-down’ strike is quite virtuous—however much 
interference with trade and commerce—however much 
property damage and violence—and, irrespective of how 
legitimate or not the labor demand might be—it was 
perhaps to be expected that the ‘jurisdictional’ strike, 
so-called, would also receive the Court’s unqualified 
blessing. . . .” 

“Chief Justice Hughes wrote in the Apex case that 
the majority opinion opened ‘vistas of new uncertain- 
ties in the application of the Sherman Act.’ His predic- 
tion has come true. What the majority will do next is 
not clear. As an intellectual matter, though, it must 
recognize that it was plainly in error in saying that an 
elimination of ‘price competition’ has heretofore been 
essential to a Sherman Act case, whether involving 
labor or business. Labor, by Section 6 of the Clayton 
Act, has been given an immunity in that very situation 
at least; it must be permitted to eliminate price com- 
petition between union and non-union made goods in 
order to exist at all. On the other hand, when labor 
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has no such purpose, but is merely bent on hijacking 
another union out of its jobs—or share of business 
and in addition resorts to third party coercion of what 
ever sort to gain its ends, the exact Opposite is true 
Such an elimination of ‘competition,’ if it results in a 
substantial burden on interstate commerce, has tradj 
tionally been thought to constitute a violation of the 
antitrust laws. 

“The Frankfurter wing of the court, having s0 
recently and so positively taken a position on the all 
importance of the ‘catch-all’ clause of Section 20, will 
probably not be willing to rechart its course at once, 
however much in error. On reconsideration, of course, 
before a full court, the logical difficulty of squaring the 
Frankfurter construction of that section with the 
Court’s holdings in the Brims and Local 167 cases can 
be made very apparent. It would seem some qualifica 
tion will have to be made. Certainly some attention 
will have to be given to Section 6 of the Clayton Act 
But, with the Court in its present frame of mind, the 
prospect that a statesmanlike discussion of labor activi- 
ties and the restraint of trade laws will be handed down 
is small indeed. This is labor's day; the sins of big- 
business are now to be vindicated. The public interest, 
after all, is but an incidental matter. Mr. Justice Frank- 
furter’s Court is apparently not to be distinguished from 
that of Mr. Justice Sutherland; one, it is true, was pro 
business and the other, it seems, is pro-labor, but each 
has shown an equally fine disregard of Congressional 
enactments running counter to its own particular bias. 

“The dangers to labor in such a course should be 
obvious to the Court. If neither the ‘sit-down’ 
strike nor the ‘jurisdictional’ dispute are within 
the reach of present law; if the court, unfortunately, is 


not permitted to pass on the ‘rightness or wrongness’ of 


the ‘boycott’; it would seem that Congress has no 


alternative but to write more explicit law for the 
Court’s guidance. The danger is that if such legislation 
is put through in an anti-strike defense atmosphere it 
will go much too far. Of course, it would be amusing 
to see the present Court strike down such legislation 
as unconstitutional, resorting to the old cases under the 
Fifth and Fourteenth amendments for the purpose. In 
fact it has already forbidden the states to regulate 
‘picketing,’ supposedly because of a possible infringe 
ment of the right of free speech. That is, the good old 
doctrine of laissez fatre enthroned once more, this time 
in behalf of big-labor. But it cannot be said that such 
a spectacle would contribute much to the long-range 
interests of labor, or business, or the public.” 

Steffen seeks a remedy by advocating a Federal Labo 
Commission, similar to the Federal Trade Commission, 
“with broad authority to take the kinks out of labor 


practices which are unduly in restraint of trade.” 
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BOOK REVIEWS 


\Villiam M. Evarts; Lawyer, Diplomat, Statesman, by 
Chester L. Barrows. 1941. Chapel Hill: The University 

North Carolina Press. Pp. viii, 587.—““No one ought 
to be written about simply because he has done things. 
He must be content with that. No one should have an 
.utobiography unless he was either beautiful or 
cturesque or absurd, just as no one should have a 


rtrait unless he is one of the three.”’ So wrote that 


i 
d lightful personal essayist, Arthur Christopher Benson. 
Much current biography seems to conform to this 
amusing dictum. 

Here, however, is an exception. In whatever light 
viewed, William Evarts was not beautiful nor pictures- 
que nor absurd. Professor Barrows has had the good 
judgment to realize this. He has written a well balanced, 
judicious, excellently documented, but thoroughly read- 
ible study of a man who did not do the unusual thing, 

it who did the usual thing unusually well. In the 
absence of newly discovered evidence it will no doubt 

accepted as the definitive biography of Evarts. 

Professor Barrows has been fortunate, too, in his 
uublisher. The University of North Carolina Press 
fully maintains the high standard of excellence which 
it has set for itself 

“It is the purpose of the present work,” writes the 
author in his preface, “to depict William M. Evarts 
primarily as a lawyer and an advocate.” This is not 
only the correct, but the inevitable approach. Evarts 
was first, last and always a lawyer. He was also Attorney 
General but only because he had been one of the counsel 
for Andrew Johnson in his impeachment trial. He was 
Secretary of State but that was in recognition of his not 
ntirely enviable part as counsel in the Hayes-Tilden 
lection contest—a reward that was all the more accept- 
able because President Grant, who always suspected 
Evarts’ party regularity, has passed him over and 
rewarded his Yale classmate and colleague, Waite, with 
the Chief Justiceship for his and Evarts’ success in the 
Geneva Arbitration of the Alabama claims. His election 
to the Senate was the result of his eminence at the Bar. 

At no time while he held public office did Evarts 
entirely divorce himself from his private practice. He 
not only appeared for his personal clients while he was 
Attorney General and during his service in the Senate, 
but while he was Secretary of State—something even 
then so unprecedented that it evoked criticism. 

Evarts did not greatly distinguish himself in public 
life. His service as Attorney General did not enhance 
his prestige even as a lawyer. He was a competent, but 
not distinguished Secretary of State. He had no particu- 
lar talent as a legislator and in the Senate was content 
to follow the lead of lesser men. 

The single piece of legislation—one that aroused his 
interest as a lawyer, by which he will be remembered, is 
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the act creating the Circuit Court of Appeals—long 
known as the Evarts Act. Supported by the American 
Bar Association, he succeeded in obtaining the passage 
of this Act instead of the alternative bill providing that 
the Supreme Court should sit in divisions. 

Gideon Welles, who served in Johnson’s cabinet with 
him, attributed Evarts’ failure to carve for himself a 
more permanent niche in history to the ineptitude which 
he believed all lawyers displayed in public life. That 
this was the real cause no lawyer will admit. More 
likely it was attributable to the fact that he was never 
able even momentarily to forget that he was a lawyer, 
an advocate with detachment. He found no cause 
which aroused in him a fine frenzy which utterly ab- 
sorbed him. He was independent within his party, but 
never independent enough to part company with his 
party, regardless of the road it took. 

But as a lawyer, particularly as an advocate, Evarts 
probably had no peer in his own generation. No 
lawyer will fail to be fascinated by the story of this, the 
major portion of his career. 

Not the least interesting characteristic of Evarts, the 
lawyer, was his versatility. He was not only at home in 
all courts, but made all fields of the law his. He lived 
before the day of specialists—before even the Patent Bar 
had emerged—and tried an infringement case with the 
same ease that he showed in a will contest. 

All this Professor Barrows tells with a welcome wealth 
of detail. 

He does not neglect Evarts’ legal education—not 
merely recording that he was graduated from Yale 
College and the Harvard Law School—pointing out, 
without comment—as a part of his pre-law education— 
that he attained these qualities that some practicing 
lawyers believe modern law school students sometimes 
lack, the ability to read understandingly, to write with 
precision and to speak with accuracy and fluency. Could 
it be that Evarts acquired his ability to read difficult 
subjects by his study of the now despised classics? 

Even case-hardened trial lawyers will enjoy the 
analysis of Evarts’ methods. If the art of advocacy can 
be learned from books, here is one of the books. 

One thing that certainly it will not teach is how to 
coin the sparkling bon-mois that Evarts so nonchalantly 
tossed off. Not to quote is to resist strong temptation. 

Evarts appeared in almost all the great cases of his 
day—though after the War Between the States one 
third of his cases were in the Supreme Court of the 
United States and another third in the New York 
Court of Appeals. These cases are reported with a full- 
ness that will be satisfying at least to lawyers and with 
a clarity that might well be envied by some digestors. 
This is true not only of a cause célébre such as the 
Tilton-Beecher crim. con. trial but of causes which 





139 











turned upon difficult rules of law. In them all Evarts 
shone resplendently. 

His talents attracted to him as clients what we now 
call “the vested interests."’ Professor Barrows’ appraisal 
is sound: “‘As he watched the growth of pools, rebating 
arrangements and other practices which aroused a 
demand for state and federal regulation, his ingrained 
conservatism and his political and economic philosophy 
aligned him on the side of private rights. Not that he 
ignored the demand for social justice: his activities as 
a reformer disprove that. But he was a typical nine- 
teenth-century lawyer, believing in freedom of enter- 
prise, in the rights of property, in due process of law, 
and in the American business man.” (P. 253). 

His interest in the law was not confined to office and 
court. He was one of the founders of the Association 
of the Bar of the City of New York, and its president for 
ten consecutive years from the beginning. He signed the 
call for the meeting that resulted in the formation of 
the American Bar Association. To the end he sustained 
his interest in both associations. 

Not only is this phase of this biography of interest 
to the lawyer. Of equal value is the opportunity it gives 
of viewing six decades of our national history through 
the eyes of a lawyer. Some of us of lesser experience 
find it difficult to place ourselves sufficiently en rapport 
with the greater or even the lesser statesmen to share 
their viewpoint. When we see events as they unfolded 
themselves to a lawyer, we seem at least better to under- 
stand them. 

Wit, raconteur, orator, attorney general, secretary 
of state, senator—these were but interludes in the life 
of a busy lawyer, a lawyer gloriously endowed, well 
trained, no specialist but an Admirable Crichton of the 
law—a lawyer almost incomparably successful as the 
result of native ability, thorough education and un- 
remitting labor. 

Professor Barrows has placed the profession in his 
debt by recording not only adequately but splendidly 
Evarts’ career at the bar and thus insuring that the 
ephemeral fame which is the lot of so many of his 
brilliant brethren shall not be his. 


WALTER P. ARMSTRONG 


Memphis, Tennessee. 


Clarence Darrow for the Defense: A Biography, by 
Irving Stone. 1941. New York: Doubleday Doran. Pp. 
570.—Clarence Darrow was not always for the defense. 
He started out as any young lawyer in a country town, 
taking any case that came along, except that he never 
prosecuted a criminal case. The practice of the law 
was to him, then, merely a method of making a living. 

Probably he was a liberal in his social and economic 
thinking, perhaps something of a rebel. He came from 
that sort of a family. His father had studied for the 
ministry but gave it up because he could not accept 


revealed religion. He could not see God in the universe, 
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and being honest he said so. He was a student. Hi 
loved the classics and bought and read the works of 
Darwin, Huxley and Tyndall as they came out. It was 
a bookish family, the only one in the little village 

Darrow was a reader, too, but he was not then thy 
lover of learning he became in later life. 

The older children were sent to college. Darrow 
finished a course in the local academy, equivalent, 
probably, to a high school course, and went to college 
for a year. Then the depression of the ’70’s brought 
hard times to his father and he had to stay at home 
for a time and help make a living for the family. He 
studied law in a law office in a neighboring village, 
attended the law school of the University of Michigan 
for a year and was admitted to the bar. 

Darrow at that time had about the same ambitions 
as the average intelligent young man starting in the 
practice of law. He wished to be successful in a mod- 
erate way, to make a comfortable living and to stand 
well in the community. But even then he had begun 
to realize that all was not well in the world. He hated 
cruelty and when he taught school while studying law 
he abolished corporal punishment in the school in 
which he was teaching. He happened upon a copy 
of John P. Altgeld’s Our Penal Machinery and Iis 
Victims, and it made a profound impression on him. 
He believed society could protect itself without brutaliz 


LS 


criminals brutalizes the society which inflicts it and 


ing those who had offended against it. Brutality towar 
does nothing towards reforming its victims. Punish 
ment satisfies our instinct for revenge but it does not 
lessen crime. There are unbalanced individuals in the 
world who must be denied their freedom for a time; 
others for the period of their lives. Society must protect 
itself against them, but criminal prosecutions are con- 
ducted usually on the theory that society must be 
revenged. 

Darrow came to Chicago in the 1880’s. He had 
commenced to think on social problems and he sought 
out the liberals or the radicals of that day. He met 
John P. Altgeld and they became life-long friends. He 
joined the Single Tax Club, though he never agreed 
that Single Tax was a panacea for all the ills of society. 
He liked the humanitarianism of the Socialists, but he 
was too much an individualist to accept the regimen 
tation of a Socialist regime. His sympathies were with 
union labor; what chance had a single laborer in 
bargaining for wages with organized capital? Bargain- 
ing about wages was then a thing undreamed of. The 
employer fixed the scale of wages and the laborer could 
take it or leave it. The individual worker could not 
leave it; his family needed bread. The union could 
sometimes fight and compel the employer to pay more 
than he offered. It was a question of might, not right, 
and the union, sometimes, had the might to enforce its 
demands. Generally the might was with the employer. 

Darrow’s connection with the Single Taxer was a 
fortunate one. A meeting for Henry George had been 
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ged to be held in the Central Music Hall, one of 
largest auditoriums in the downtown district. 
Darrow was invited to speak and his speech made a 
xendous impression. It brought him to the atten- 
of some of the politically powerful in the city and 
result he was given a position in the corporation 
counsel’s office and finally became corporation counsel. 
\ short time later he was offered and accepted the 
ition of general attorney for the Chicago & North 
Western Railway Company. 
While in the employ of this company the Pullman 
ike occurred, followed by the strike of the railroad 
American Railway Union of 
Darrow sym- 


1rkers, members of the 
ich Eugene V. Debs was president. 
pathized with strikers, but might have gone no further 
than express his sympathy mildly had not his sense of 
justice been outraged by the proceedings of the railway 
nanagers. The office of the United States District At- 
torney in Chicago was virtually turned over to the 
railroads. The attorney for the General Managers’ 
\ssociation was made assistant district attorney and 
authorized to prosecute the strikers. A compliant fed- 
eral judge at the request of this attorney issued an 
njunction against the strikers so vague and general in 
ts terms that the strikers could not carry on their 
awful activities without violating the injunction order. 
Finally the President, through Attorney General Olney, 
was persuaded to send troops to Chicago, ostensibly to 
suppress disorder but really to break the strike. The 
\ttorney General afterwards, in his memoirs, made 
no secret of the fact that it was solely to stop the strike 
that the troops were sent, and the newspapers of the 
period show that though large numbers of men were 
nvolved but a few minor acts of violence had occurred 
prior to the arrival of the federal troops. 

Darrow was profoundly shocked by these proceedings 
ind resigned his position with the railroad to take up 
he defense of Debs. His relations with the president 
of the road, Marvin Hughitt, had been most pleasant, 
ind Hughitt invited him to return to the legal staff 
of the railroad when the trouble was over. But Darrow 
had now become, definitely, the attorney for labor and 
it was as a battler for the rights of labor that he won 
his fame. 

The criminal prosecution of Debs was abandoned, 
though he was sentenced to six months’ imprisonment 
in the Woodstock jail for alleged violation of the injunc- 
tion. Possibly he did violate it, its terms were so vague 
and general, but he did not engage in or sanction any 
acts of violence. In fact, he used his influence to pre- 
vent violence. The strike was on the verge of success 
and he knew that the commission of acts of violence 
would ruin the cause of the strikers. 

From that time Darrow was called upon by the 
leaders of the labor unions whenever the unions were 
engaged in a serious controversy, whether civil or 
criminal. He successfully defended Moyer, Pettibone 
and Haywood, charged with the murder of Governor 
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Stennenberg. He conducted the case for the union in 
the arbitration of the great anthracite coal strike. Later 
he was employed by the American Federation of Labor 
to defend the McNamara brothers, James and John, 
who had been indicted for the murder of a number of 
the employees of Harrison Gray Otis, owner of the 
Los Angeles Times. An explosion had torn out part 
of a wall of the building in which the paper was printed, 
a fire had tesulted and a number of the employees were 
killed. The McNamaras had been conducting a strike 
of the Structural Iron Workers against the American 
jridge Company, and the Times and its owner had 
been bitter and vicious in attacks upon organized labor. 
After a thorough investigation Darrow came to the 
conclusion that his clients were guilty of causing the 
explosion. They contended, and probably truthfully, 
that all they had intended was to do a little damage to 
the building as a warning to Otis and had no thought 
any human being would be injured. But whatever their 
intentions they were guilty of the murder of those who 
had died. With the assistance of Lincoln Steffens, an 
arrangement was finally made as a result of which one 
of the McNamaras was sentenced to life imprisonment 
and the other to fifteen years. 

But the prosecution had not finished. Bitterly dis- 
appointed by the failure to land the McNamaras, they 
turned on Darrow, charging him with attempts to bribe 
jurors, an offense of which he was utterly incapable. 
Two indictments were returned. In the first case he 
was promptly acquitted. In the second the jury dis- 
agreed, but the evidence was so weak that the prosecu- 
tion was abandoned. No one who knew Darrow or 
reads the story of these cases as told in this book could 
ever believe that he was guilty of the charge. 

But Darrow was more than a defense lawyer. He was 
a learned and wise, a humane and lovable man. He 
was never called upon by professional criminals to 
defend. They wanted a lawyer who was celebrated 
for his tricks, one who could make the worse appear 
the better cause. Darrow did not know how to try his 
cases that way. The story of his client was always told 
truthfully and plainly. If his client had done a thing 
the law condemned he tried to get the court and the 
jury to understand why he had done it. In that lay 
his success in the Loeb-Leopold case. It was an awful 
thing those boys had done. To Darrow it was awful 
for society to take a human life, and he could not see 
that these two wrongs would make a right. And so he 
pleaded for their lives, but he made it plain to their 
parents that they must be confined and that he would 
make no attempt to free them. 

Clarence Darrow was a truly great man. Few lawyers 
were so well read in other fields of learning as he. All 
his life he was a student. All of his life his sympathies 
were with the poor, the friendless and the oppressed. He 
defended in many more cases without a fee than in 
cases in which he was paid for his services. The mem- 
bers of the faculties of our great universities enjoyed 
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his companionship and frequently gathered in his home, 
usually to listen rather than to talk. He was an agnostic, 
but among his most devoted friends were Catholic 
priests, Jewish rabbis and Protestant ministers. 

Stone has well portrayed the character of Clarence 
Darrow and has told a fascinating story of his life and 
his activities. He is rather over-dramatic and too 
sentimental at times, and he has said some things 
about Darrow’s first and his second wife that are 
unkind and untrue. Also he has intimated some things 
about Darrow’s relations with women that are based 
on’ mere gossip (there is always much gossip about an 
outstanding person such as Darrow was) but in the 
main the job is well done and is a just and sympathetic 
portrait of the man. 

WILLIAM H. HO tty. 
Chicago. 


Freedom of the Seas and International Law, by 
James W. Ryan. 1941. New York: The Court Press. 
Pp. 54.—Like the Monroe Doctrine, “Freedom of the 
Seas” is a phrase which few Americans understand but 
one for which they would give their lives willingly. 
In the current world struggle, our government has 
announced that one of our chief objectives is to keep 
the sea lanes open in “accordance with historic Amer- 
ican policy.”” Such a book as Mr. Ryan's is very timely, 
therefore, and is particularly valuable because it takes 
up the case of the Robin Moor, the American steam- 
ship sunk on May 21, 1941, by a German submarine. 
Mr. Ryan, who has been special assistant to the Attorney 
General of the United States in international law. and 
maritime law matters, takes “Freedom of the Seas” 
out of the vague and abstract realm of patriotic oratory 
and shows what it means in concrete, legal terms. 

When there is war, neutral ships have no absolute 
right to journey unhindered wherever they please. They 
are subject to visit and search by belligerent warships 
which have the right to seize them if they appear to 
be violating a blockade or are carrying contraband. 
The belligerent, however, has no right to sink the neu- 
tral ship unless there has been visit and search, unless 
the evidence indicates that there is contraband on board 
or that a blockaded area is the ship’s destination, unless 
sending the vessel into port for prize court adjudication 
would jeopardize the safety of the warship itself and, 
finally and all-important, unless the ship’s papers, pas- 
sengers and crew are put in a place of safety. All of 
these conditions must be met before destruction of a 
neutral vessel is legitimate. 

The freedom to navigate the seas is thus a relative 
freedom, and the law involved consists of a number of 
complex adjustments, worked out over several cen- 
turies, between the neutral’s desire to carry on business 
as usual and the belligerent’s wish to destroy everything 
going to his enemy’s territory. Mr. Ryan’s book con- 
tains a useful collection of many of the most important 
precedents, treaties, court decisions and state papers 
dealing with the right of belligerents to sink neutral 
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craft. He concludes very rightly that there was no legal] 
justification for the sinking of the Robin Moor, 
Though the ship was carrying contraband to South 
Africa, a belligerent state, that fact by itself gave no 
valid ground for destroying the vessel. The passengers 
and crew, cast adrift in the open sea hundreds of miles 
from land, and not permitted when leaving the Robin 
Moor to summon aid by radio, were not placed in 
safety as required by law. 

As Mr. Ryan concludes, p. 54, “Up to the time the 
United States entered the World War, there had been 
no sinking of an American or other neutral vessel (lik: 
the Robin Moor) by a submarine on the high seas 
outside a publicly-declared submarine zone or blockad 
area.” Though the sinking of the Robin Moor was a 
flagrant violation of international law, our government 
wisely (so it seems to this reviewer) has not made our 
relations with the Axis turn upon the issue of sub- 
marines as was so largely the case in 1917. The Robin 
Moor is but an incident, though a grave one, in a long 
chain of events which has brought us to the verge of a 
“shooting war.” 

Mr. Ryan has not written a treatise for the general 
public. His volume is not a simple analysis of the 
complicated problem of freedom of the seas. What 
he has done, and done well, is to provide a valuabl 
compendium of relevant data on the subject. Quota 
tions and documents take up most of the pages, with 
the author filling in with summaries and comments of 
his own. The result is an excellent reference work fo 
lawyers and experts. 

Payson S. WILD, JR. 
Harvard University 


The Small Loan Problem of the Carolinas, with a 
Commentary on Regulations in Virginia, by William 
Hays Simpson, with a foreword by John S. Bradway. 
1941. Clinton, S. C.: Presbyterian College Press. Pp. 
154.—Dr. Simpson's excellent little book should be of 
great assistance to those organizations and individuals 
who have been actively promoting modern small loan 
legislation in the Carolinas and in other states wher 
such legislation does not now exist. While it does not 
discuss in detail the legal problems arising out of the 
small loan situation, it does provide background mate 
rial useful to the lawyer and pre-eminently so to the 
legislator. The lawyer will find that Hubachek’s Anno 
tations on Small Loan Laws, published by the Russell 
Sage Foundation in 1938, will be of greater service to 
him in court work, but Dr. Simpson’s book should 
not be neglected. 

The Report of the Special Committee on Law 
Digests and Bibliography of the Conference on Personal 
Finance Law, issued June 7, 1940, considers fully a 
matter which greatly handicaps lawyers dealing with 
questions arising under modern small loan laws, which 
of course would have been beyond the scope of Dr. 


Simpson's book to discuss. The quite considerable body 
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cisions under modern small loan statutes, which 
reasing rather than decreasing, is not adequately 
t with in the American Digest System. “Pawn- 
kers and Moneylenders” is the heading under which 

iy of these cases are digested, though the Uniform 
Small Loan Law does not apply to pawnbrokers. Be- 
een January 1, 1938 and May 1, 1940, thirty-seven 
cisions, appearing in the National Reporter System 

| relating to modern small loan statutes, were 
digested under twelve different headings, running from 
\ppeal and Error through Grand Jury to Usury. It is 
fortunate that cases in the field of small loan litiga- 
tion are not all collected under the single heading 
Small Loan Laws, where they could be found with little 
effort. It is hoped that the editors of the American 
Digest System, and of related publications, will be 
sufficiently impressed with the showing made in the 
port of the Conference Committee referred to, to 


nstitute the changes suggested as soon as possible. 

Dr. Simpson’s book, besides an adequate index, con- 
ins an excellent bibliography covering statutory mate- 
al, books, pamphlets, periodicals, and reports of state 
nd federal officials and agencies. The sixth draft of 


the Uniform Small Loan Law is set out in full. 


ELDON R. JAMEs. 


Harvard Law School 


Seventh Annual Report of the Judicial Council of 
the State of New York. Legislative Document No. 23. 
1941. New York: Publishers Printing Co. 570 pp.—This 
eport contains several important studies of general 
interest to the legal profession. 

The first is a proposed Uniform Jury System for 
ounties outside the City of New York (Pages 151-200). 
his offers interesting solutions of some of the problems 
which have most frequently caused difficulty in selecting 
iries. A County Jury Board, made up of a judge of 
the supreme court resident in the county or district, the 
county judge, and a member of the county board of 
supervisors designated by that body, is to select a Jury 
Commissioner, who shall be removable for cause by the 
judges of the appellate division. The commissioner is 
(o use census lists, telephone and other directories, and 
any other available sources in searching for suitable 
trial jurors, and he is to ascertain their qualifications 
either by questionnaires or personal interviews. He is 
required to carry on a continuous search for persons 
qualified and liable for jury service, and in that way to 
maintain what might be called a perpetual inventory of 
qualified jurors. Jury pooling for several courts or court 
rooms operating at the same time is provided for, in 
order to diminish the number of jurors needed, and the 
length of the term of service is standardized at from 
5 to 14 days. 

Another study which is well worth careful attention 
is a proposed Uniform City Court Act (Pages 203-266). 
New York, like most states, suffers from an almost in- 
credible variety of city courts, each differing from the 
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rest in jurisdiction and procedure. Governing statutes 
constitute an unwieldy mass of legislation scattered 
through the statute books in the form of city charters, 
special statutes, and separate court acts, with numerous 
amendments thereto, and are known in their details 
only to local practitioners. This gives rise to intermi- 
nable confusion in the very courts which are intended to 
operate most simply and inexpensively. 

The proposed Uniform Act brings all regulatory pro- 
visions together in one conveniently accessible statute. 
Local communities are permitted to determine the 
number of judges and employees necessary for their 
needs. Uniformity of procedure is obtained by employ- 
ing the state-wide Civil Practice Act, which is actually 
simpler and easier to administer than the Justice Court 
Act. Uniform residential requirements as a basis for 
jurisdiction are simple, clear and workable. Counter- 
claims are available to the extent of the court's juris- 
diction, but any excess beyond that is waived. 

Each section of the proposed Act is followed by illu- 
minating comments explaining the reasons for the va- 
rious provisions. While this study is primarily directed 
to the situation in New York, city court problems are 
so nearly identical in all states that it should constitute 
a substantial contribution toward a better administra- 
tion of justice throughout the nation. 

A third study of more than local interest deals with 
requests for admission of facts and genuineness of docu- 
ments as a means for discovery before trial (Pages 301- 
319). The practice in England and in other states in 
this country is compared with that in New York and 
with the new federal practice under rules 36 and 37, 
and changes in the New York practice are recommended 
in accordance with the federal rules. 

Still a fourth study deals with the effect of a judg- 
ment in a summary landlord and tenant proceeding 
as res judicata of legal or equitable counterclaims which 
the defendant did not or could not bring before the 
inferior court which rendered the judgment (Pages 455- 
477). The English rule is examined and compared with 
the somewhat confusing decisions in New York, and 
an amendment of the statute is recommended which, 
while not going as far as England has gone, protects 
the defendant from the hardship of a conclusive adjudi- 
cation in a summary proceeding in an inferior court 
of a counterclaim for affirmative relief which the court 
would have no power to grant. 

Epson R. SUNDERLAND 


University of Michigan Law School. 


Handbook of Latin American Studies: 1939. No. 5: 
A selective guide to the material published in 1939 on 
anthropology, archives, art, economics, education, folk- 
lore, geography, government, history, international rela- 
tions, law, language and literature, libraries, music and 
philosophy. Lewis Hanke and Miron Burgin [Editors]. 
1940. Harvard University Press. Pp. XVI, 476.—The 
appearance of this fifth and improved volume of the 
Handbook marks a milestone in its existence and is 
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proof positive of both its continuance and usefulness. 
Scholars, not only in the United States but also in Latin 
America and elsewhere in the world, have come to rely 
on its selective and annotated lists of current publi- 
cations to keep abreast of the stream of publication in 
their fields. As in the earlier volumes reviewed in the 
Journat, lawyers will find the section on Law, edited 
by John T. Vance, of greatest interest. A definite trend 
away from totalitarian philosophy in favor of “the 
eternal truths of their legal philosophy founded on 
social justice” is noted by the editor, together with 
Other 
sections on International Relations and Government 


an “... increased attention . . . to social justice.” 
should also appeal to the lawyer of broad interest and 
indeed no phase of the intellectual life of our southern 
neighbors should be devoid of attraction to those whose 
professional work takes them south of the Rio Grande. 


ARTHUR S. AITON 


The University of Michigan 


Federal Administrative Proceedings, by Walter Gell- 
horn. 1941. Baltimore: The Johns Hopkins Press. 
Pp. 150.—This book consists of four lectures delivered 
by the author under the auspices of The Johns Hopkins 
University, in May, 1941. In general, these lectures are 
more detailed analyses of particular phases of federal 
administrative procedure broadly covered by the report 
of the Attorney General's Committee on Administrative 
Procedure, of which the author was the Director. 

The first lecture, ““The Administrative Agency—A 
Threat to Democracy?”, is a cogent defense of the ad- 
ministrative process as a modern necessity. The author's 
arguments as to the practical advantages of admin- 
istrative agencies as compared with the Congress and 
the courts in carrying out policies of governmental 
regulation seem unanswerable. If we are to have effec- 
tive regulation, we clearly must resort to administrative 
agencies. 
there are at least grave doubts when he undertakes to 
justify the combination of the “prosecuting” and 


But the author raises points about which 


“judging” functions in one agency. 

The author first makes the point that many federal 
agencies do not have “prosecutorial” powers; as to 
these agencies, the criticism of combination of powers 
is inapplicable. Other agencies, however, have the power 
both to prosecute and to judge, and the author faces 
antipathy toward combin- 
ing in one man the functions of advocate and adjudi- 


squarely the ‘‘understandable’ 


cator. To most practicing attorneys, the author’s argu- 
ments on this point will, I believe, prove unconvincing. 
Where the same persons are ultimately responsible for de- 
ciding whether a complaint shall be prosecuted and also 
what the judgment will be, the absence of pecuniary or 
personal interest in the outcome is beside the point. 
It is only natural that the case will be approached 
with a prejudiced mind and with a more or less con- 
scious desire to see the complaint sustained. Nor does 
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it seem probable that, as the author argues, combining 
the duties of adjudication and prosecution tends to 
reduce the chances of arbitrariness in the institution of 
complaints. While it is true that a weak-willed prose. 
cutor may wish to avoid responsibility for deciding a 
difficult case, it is equally true that an arbitrary prose 
cutor will be encouraged in his arbitrariness by the 
knowledge that he will decide whether his prosecution 
is just. On the whole, there seems to be insufficient 
reason for pitching overboard our traditional insistence 
that the adjudicator be as unprejudiced as possible 

The next two lectures, “The Unjudicialized Admin 
istrative Process,”’ and “Formal Administrative Proceed 
ings without Formalism,” discuss procedural problems 
which arise before and during formal hearings. The 
author points out the futility of administrative agencies 
if they must conduct their business just as if they wer 
courts. Full use must be made of the investigatory tech 
nique, and informal adjudications must suffice wher 
possible. Even where formal hearings are necessary 
procedural rules, including rules of evidence, need not 
copy the judicial model. Obviously, free use should b 
made of facts, usually undisputed, within the agency's 
specialized and expert knowledge, although troublesome 
problems arise as to the method of giving the parties 
notice of these facts and making a record for judicial 
review. Written testimony, without cross-examination 
should be used, with the right of cross-examination 
where good cause is shown. 

The last lecture, ““The Infusion of Lay Elements into 
the Administrative Process,” shows the benefits and 
dangers of close relations between the administrative 
agencies and the regulated businesses. The chief bene 
fits are the information and cooperation which the 
agencies receive; the chief danger is that the agencies 
may be controlled by the businesses they are supposed 
to regulate. The unwisdom of selecting members 
of an agency to represent particular groups is clearly 
demonstrated. 

JAMes P. Hart 


Austin, Texas 


Federal Taxation for the Lawyer, by Houstin Shockey. 
1941. Prentice-Hall. Pp. 408.—The selection of the 
channel through which to steer a client’s affairs so as 
to avoid the imposition of unnecessary taxes is one of 
the most exacting tasks of piloting with which a lawyer 
is faced today. This volume points out many of the 
tax problems which are involved in a given transaction 
and indicates the savings which may often be made 
through the selection of one method of procedure over 
another alternative. The arrangement of the subject 
matter is such that the average lawyer may readily find 
the discussion of his particular problem, and the presen 
tation of points in the form of illustrative cases makes 
the book more interesting and understandable. 

The reader is cited to decisions in support of the 
conclusions stated in the text. These decisions will be 
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ul as starting points in the search of the law which 
careful attorney will wish to make in order to 
himself as to the existence of exceptions which 

or may not cover his particular situation. 
(his appears to be a volume of primary interest to the 
attorney in general practice who may not have occasion 
eep the ramifications of the tax laws constantly in 
d. It does not purport to cover exhaustively the 
subject of federal taxation, and is an aid to the avoid- 
ance of a tax case rather than to the successful prosecu- 

1 of one. 
Louis A. LECHER. 


\Milwaukee, Wisconsin 


rhe Theory of Legal Science, by Huntington Cairns. 
1941. The University of North Carolina Press. 155 
pages.—What are the assumptions of Jurisprudence, 
and what place has this particular science in the 
family of the inexact social sciences? What is law, 
how is it fashioned and developed, and to what extent 
does it govern human behavior? Has society progressed 
because of law or in spite of it? Can the history of civ- 
ilization in the West be interpreted in terms of a single 
generalization—that, for example, of Sir Henry Maine, 

“from status to contract”—or of Prof. Whitehead, or 
of Marx and his revolutionary school? What is the 
principal task of jurisprudence today in the free demo- 
cratic countries, and how, and by whom, can legal sci- 
ence be effectively aided in the proper discharge of that 
great task? 

These are only some of the profound questions 
treated by Mr. Cairns, Assistant General Counsel of the 
U. S. Treasury, in the little book under notice. Much 
erudition and deep study, as well as scientific caution 
mark the pages of the essay. It does not make easy read- 
ing, but educated lawyers and students of law schools 
will find it highly suggestive and profitable. 

No summary of the necessarily involved argument 
can be attempted in a brief review. Such a summary, 
moreover, would hardly be fair to the author. Suffice 
( to say that, after examining sundry theories, old and 
new, Mr. Cairns reaches the conclusion that the juristic 
ipproach to the study of behavior must be divorced 
entirely from mechanistic explanations founded upon 
parallels drawn from physics. In nature there may in- 
leed be strict order, but in human relations order is 
1ot “given,” and has to be slowly and painfully evolved. 
We start with disorder, with violence and ruthless 
rivalry. Law is the product of three distinct processes— 
invention, communication, and social heredity. Religion 
and public opinion, or social pressure, re-enforce the 
law in bringing about reasonable order and harmony 
in human societies, and legal ideas often lag behind 
ethical conceptions. The State is by no means synon- 
ymous with society, and blind devotion to the State 
begets irresponsible tyranny above and slavery below. 
Human welfare should be the aim of the law and its 
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agencies, and the definition of human welfare should 
not rest with any so-called Fuehrer, but should be de- 
termined by free discussion, compromise, and a con- 
sensus of the most enlightened opinions. 

Legal science, like any other true science, should 
pursue the truth for its own sake, yet in conscious rela- 
tion to the good of all, not to the selfish interest of any 
class or clique. The law should reflect and express the 
highest ideals of the community, and these ideals are, 
in any genuine democracy, progressive and dynamic. 

Victor S. YARROS 
La Jolla, California 


The Criminality of Youth, by Thorsten Sellin. A con- 
densation of the Reports of the Author to the Criminal 
Justice-Youth Committee of the Institute during and 
in aid of its work on the Youth Correction Authority 
Act. 1940. Philadelphia: The American Law Inst. 
Pp. 116.—We in Illinois have observed with interest 
the effort of the American Law Institute to clarify the 
Statutory situation in the various states in relation to 
delinquent youth. All of us realize that the country is 
in an unsettled state with regard to policy in this im- 
portant field. There are at present so many divergencies 
of opinion that it seems impractical to make definite 
commitments in Illinois without further experimen- 
tation. 

After the General Assembly refused to adopt the 
draft which we tendered them last Spring, I made up 
my own mind to do the same thing experimentally 
through an administrative order. I found that it was 
possible to accomplish practically everything proposed in 
so far as the juvenile court groups were concerned, and 
we have operating at this time in Illinois under the 
title of “Division of Correction” a sort of composite 
of the joint efforts of the five divisions which deal with 
juvenile delinquency. These five divisions represent 
the categories of Prevention, Probation, Incarceration, 
Clinical Study, and After-Care, and the five superin- 
tendents of these divisions sitting in bloc constitute 
this “Division of Correction,” which has no statutory 
basis but which will be able during the next eighteen 
months to find by actual test what merit there may be 
in at least some of the provisions of the Youth Cor- 
rection Authority. 

We in Illinois have furthermore arranged not to be 
caught napping in the 63rd General Assembly on this 
subject. We have arranged to renew for the biennium 
the Fifteen Man Commission. This commission of 
fifteen is instructed, in the Act creating it, to study the 
problem of juvenile delinquency and report to the 63rd 
General Assembly. What this means in practice is that 
this commission of fifteen men and women will act as 
sort of a legislative committee on this particular subject 
very much as the Legislative Council now functions on 
other subject matter. The Department will present evi- 
dence to the Commission and will expect it to report to 
the 63rd General Assembly its recommendation for 
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statutory action along the Youth Correction Authority 
line. This should, of course, have been done last Spring 
but there was not enough time from the date of Goy 
ernor Green's inauguration to the adjournment of the 
General Assembly to educate the public on the question 

In the meantime, I think we shall do very well with 
the present arrangement and shall watch with interes 
the developments in California where I understand the 
proposal for Youth Correction Authority has been 
adopted more or less unqualifiedly. 

RopNey H. BRANDON 


Department of Public Welfare 
Springfield, Illinois 


Skeleton of Justice, by Edith Roper and Clara Leiser 
1941. New York. Dutton. Pp. 346.—According to Goer- 
This book 
shows how the principle works out in practice. Mrs 


ing, “Justice and the will of Hitler are one.” 


Roper, who supplied the raw materials for the volume, 
was a newspaper reporter assigned to the criminal courts 
in Berlin. Although always anti-Nazi at heart, she was in 
favor with the Ministry of Justice, and was given full 
permission to report the proceedings of the courts (sub- 
ject to censorship before publication), and had abundant 
opportunities for observation. She had the foresight to 
preserve her notes, and succeeded in taking them with 
her when she escaped from Germany. 

The book is an appalling record of what happens to 
a judicial system when judges lose their independence 
and are content to do as they are told. This, to be sure, 
is but one of the many ways in which Germany has been 
transformed, but it cannot have been the easiest to 
accomplish. The Germans have always had pride in the 
integrity and independence of their judges. For genera 
tions they have treasured and handed down to thei! 
children the anecdote of Frederick the Great and the 
miller—how Frederick wanted to do away with a mill 
because its proximity annoyed him in his pleasure-hous¢ 
of Sans Souci, and how the owner, refusing to sell, was 
sustained by the courts in his defiance of the king. 

The Nazis, of course, have rationalized the new atti 
tude. Only now, they say, are the judges completely 
free, released from the tyranny of code and precedent 
Justice to the individual is no longer the object; the sol 
consideration is the welfare and security of the state. 
True it is that the judges do as they please, but it is the 
pleasure to do what is expected of them. The presump 
tion of innocence has disappeared, and woe to the de 
fendant if the charge against him is supported by the 
testimony of accredited Nazis. 

The authors devote a chapter to the religious trials, 
and the shameless methods by which convictions wer 
secured. In other chapters they deal with the Jewish 
trials, the race-shame trials (for dealings with Jews), the 
political trials, and the foreign-exchange trials. It is a 
shocking record, and the authors have done well to give 
it publicity. 

ARTHUR M. Brown. 


Boston, Massachusetts. 
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[ the beginning of the war 
A arrangements had been made, 
in the event of London’s becoming a 
target for enemy bombs, for carrying 
nn the work of the Courts at places 


which seemed less likely to be at- 
tacked. London, as all the world 
knows, has been a target, and hits 


have been scored on the Royal Courts 
of Justice; but the Judges have re- 
mained, at their own request, in spite 
the times. 


ff the difficulties of 


Air Raids and the Courts 


During the early months of the war, 

n daylight raids were of frequent 
occurrence, the hearing of cases was 
often adjourned until the danger 
id passed, but, should such raids 

resumed, Judges, counsel, solici- 
tors and litigants will move to the 
the where 


basement of building 


fuges have been prepared, and 


Five 


ere work will be resumed. 


jury rooms and several emergency 


Courts have been provided, the whole 
having been strengthened by heavy 
teel girders. Air-locks, to keep out 
poison gases, have been made, and 
iir-conditioning plants and circulat- 
ing fans _ installed 


Unprotected 


windows have been heavily sand- 


bagged and rendered gas-proof, and 
the working of the Courts will pro 
ceed almost without interruption. 


New Use for Foundations 


In many parts of London the base- 
ents of buildings destroyed in ail 
raids are being converted into rese1 
irs for the storing of water, so that 
large quantities will be immediately 
vailable in the event of future in- 


ndiary raids. Similar work is now 


cing carried out in Brick Court in 


he Temple. The intersecting walls 


between cellars and passages have 


been removed; the floor and _ sur- 


rounding walls of the foundations 
ire being cemented, and a wall has 
built the 
numbers 2 and 3 formerly 


been around entire site 
where 
stood. When the work is completed 
it will bear some resemblance to an 
open-air swimming pool, and spec- 
ulation is already rife as to the pos- 
sibility of hiring sites for the erection 
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of bathing huts to be let to swimming 
enthusiasts, at a small profit. Sug- 
gestions have also been made that, 
in the event of a severe winter, it 
might be converted into a skating 
rink. It has not yet been suggested 
the tank be stocked with fish 
for the benefit of followers of Izaak 


that 


Walton, nor that it be used as a pond 
for model-yacht racing, but there is 
no telling what bright ideas may be 
forthcoming. 


Law and the War Office 

For some time past the War Office 
has been conducting correspondence 
courses in legal and other subjects 
for the benefit of men and women 
serving in the army, navy and air- 
force, and arrangements have been 
made whereby many Law Libraries 
throughout the country have been 
made available to students who are 
taking the legal courses. Lincoln’s 
Inn and the Middle Temple—the 
only two of the four Inns of Court 
Libraries now functioning—were re- 
cently asked if approved students on 
leave in London might have the 
benefit of consulting law books in 
One is happy to 
report that the proposal was im- 


this connexion. 


mediately and willingly agreed to 


-by both Societies. 


Liberty of the Subject 

The case of Liversidge v. Anderson, 
and another, decided by the House 
of Lords on November 3rd last, has 
given rise to considerable discussion 
in legal circles in this country, largely 
on account of Lord Atkin’s dissenting 
judgment. A full report would be 
too long to include in this letter, but 
it may be seen in the London Times 
of November 4th. Mr. Robert Wil- 
liam Liversidge was detained in 
Brixton prison under the Defence 
(General) Regulations, 1939, regula- 
tion 18B, which provides inter alia 
that “if the Secretary of State has 
reasonable cause to believe any per- 
son to be of hostile origin or asso- 
ciations or to have been recently con- 
cerned in acts prejudicial to the pub- 
lic safety or the defence of the realm 
or in the preparation or instigation 











of such acts, and that by reason there- 
of it is necessary to exercise control 
over him, he may make an order 
against that person directing that he 
be detained.” The regulation also 
provides that any person aggrieved 
by the making of an order against 
him may make his objections to an 
advisory committee appointed by the 
Secretary of State, and that it shall 
be the duty of the Chairman of such 
committee to inform the objector of 
the grounds upon which the order 
has been made. But the point raised 
in the case was whether or not the 
Home Secretary can be made account- 
able to a court of law for his exer- 
cise of this power. The decision, by 
a majority of four to one, was against 
this contention, thereby affirming the 
judgments of the Court of Appeal 
and the Divisional Court. 

Lord Maugham, in the course of 
his judgment, which was read by 
Lord Macmillan, stated that counsel 
for Mr. Liversidge truly said that the 
liberty of the subject was involved. 
They referred in emphatic terms to 
Magna Carta and the Bill of Rights 
and contended that legislation deal- 
ing with the liberty of the subject 
must be construed, if possible, in 
favour of the subject and against the 
Crown. His Lordship held that the 
suggested rule had no relevance in 
dealing with an executive measure 
by way of preventing a public danger 
when the safety of the State was 
involved. 


Emergency Powers Defence Act, 1939 


The language of the Emergency 
Powers Defence Act, 1939, under 
which the regulations were made, 
showed beyond a doubt that Defence 
Regulations might be made which 
must deprive the subject “whose 
detention appears to the Secretary 
of State to be expedient in the inter- 
ests of the public safety” of all his 
liberty of movement while the reg- 
ulation is in force. The Legislature 
obviously proceeded "on the footing 
that there might be certain persons 
against whom no offence was proved 
nor any charge formulated, but as 
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regarded whom it might be expedient 
to authorize the Secretary of State to 
The 


only safeguards, if they were safe 


make an order for detention. 


guards, was that detention “appears 
to the Secretary of State to be ex 
pedient in the interests of the public 
safety or the defence of the Realm,” 
and that he himself was subject to 
the control of Parliament. It should 
be added that the power concerned 
was to take preventive measures in 
the nature of internment which 
would last only for a limited time. 
There was no charge against M1 
Liversidge. 

In the absence of a context the 
prima facie meaning of such a phrase 


as “if A.B. 


believe” a certain thing, should be 


has reasonable cause to 
construed as meaning “if there is in 
fact reasonable cause for believing’ 
that thing and if A.B. believes it. 
But his Lordship was quite unable 
to take the view that the words could 
only have that meaning. It seemed 
reasonably clear that if the thing to 
be believed was something which was 
essentially one within the knowledge 
of A.B., or one for the exercise of his 
exclusive discretion, the words might 
well mean if A.B. acting on what 
he thought was reasonable cause, be 

lieved the thing in question. Reé 

ferring to the matters under the Reg 
ulation which the Secretary of State 
must have reasonable cause to believe 
his Lordship said that any one of 
those various circumstances was suffi- 
cient to satisfy the first fact which 
the Secretary of State must believe, 


and that he did not doubt that a 
Court could investigate the question 
whether there were grounds for a 
reasonable man to believe some at 
least of those facts if they could be 
put before the Court. But the Min 
ister must at the same time be 
lieve something very different in its 
nature—namely, that by reason of the 
first fact, “it is mecessary to exercise 
control over” the person in question. 
To his mind that was so clearly a 
matter for Executive discretion ‘and 
nothing else that those responsible. 
for the Order-in-Council could not 
have contemplated for a moment 


the possibility that the action of the 
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Secretary of State might be subject 
to the discussion, criticism, and con- 
trol of a Judge in a Court of Law. 
If, then, in the present case the second 
requisite, as to the grounds on which 
State 
his order for detention, was left to 


the Secretary of could make 
his sole discretion without appeal 
to a Court, it necessarily followed 
that the same was true of all the facts 
which he must have reasonable cause 
to believe. Assuming the Order to 
be proved or admitted, it must be 
taken prima facie to have been 
properly made, and the requisite as 
to the belief of the Secretary of State 
was complied with. Lord Macmillan, 
Lord Wright and Lord Romer agreed 


that the appeal should be dismissed. 


Lord Atkin’s Dissenting Judgment 


Lord Atkin in his dissenting judg- 
that the 
were simple and, in his opinion, 


ment said material words 


obviously gave only a conditional 
authority to the Minister to detain 
any person without trial, the condi- 
tion being that he had reasonable 
cause for the belief which led to the 
detention order. The meaning, how- 
ever, which appeared to have found 
favour with some of their Lordships 
was that there was no condition; for 
the words “if the Secretary of State 
has reasonable cause’”’ merely meant 


if the Secretary of State thought he 


had reasonable cause. The result was 
that the only implied condition was 
that the Secretary of State acted in 
If he did that the Min- 
ister had been given complete dis- 


good faith. 


cretion whether he should detain 
a subject or not. It was an absolute 
power which had never been given 
before to the Executive. It was surely 
incapable of dispute that the words 
“If A has X” constituted a condition 
the essence of which was the exist- 
ence of X and the having of it by A. 
The words did 
mean “If A_ thinks 


“Reasonable cause” for an action or 


not and could not 


that he has.” 
belief was just as much a positive fact 
capable of determination by a third 
party as was a broken ankle or a 
legal right. That meaning had been 
accepted in innumerable legal deci- 


sions for many generations; reason- 








able cause for a belief when the sub. 
ject of legal dispute had been always 
treated as an objective fact to by 
proved by one or other party and to 
the 


be determined by appropriat 


tribunal. In considering the word 
ing of Regulation 18B, his Lordship 
pointed out that organizations wer 
impugned if the Secretary of Stat 
was satisfied as to their nature, but 
the person was not to be detained 
unless the Secretary of State had rea 
sonable cause to believe that he was 
a member. Why the two different ex- 
pressions had been used if they had 
the same “subjective” meaning no 
one had been able to explain. He 
suggested that the obvious intention 


was to give a safeguard to the indi 


vidual against arbitrary imprison 
ment. 
Lord Atkin viewed with appre- 


hension the attitude of judges who 
on a mere question of construction, 
when face to face with claims involv- 
ing the liberty of the subject, showed 
executive-minded 


themselves more 


than the Executive. Their function 
was to give words their natural mean- 
ing, though not perhaps in war-time 
leaning towards liberty. In this case 
he had listened to arguments which 
might have been addressed accept 
ably to the Court of King’s Bench in 
the time of Charles I. He protested, 
even if he did it alone, against a 
strained construction put on words 
with the effect of giving an uncon- 
trolled power of imprisonment to the 
Minister. The words had never been 
used in the sense now imputed to 
them. Quoting “Alice through the 
Looking Glass” he said he knew of 
only one authority which might jus 
tify the suggested method of construc 
tion. “When I use a word” Humpty 
Dumpty had said in rather a scornful 
tone, “it means just what I choose it 
to mean, neither more nor less.” 
“The Alice, 


“whether you can make words mean 


question is’ said 
different things.” “The question is,” 
said Humpty Dumpty, “which is to 
be master—that’s all.” 

There is little doubt that the views 
expressed by Lord Atkin are held by 
a great majority of the Bar and, al- 


though the decision of the highest 
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Court in the land must be accepted 
as settling the law on the subject, and 
t} bate in the House of Commons 
November 26th made it clear that 
as not the Government's present 
ntion to alter the law, it seems 
the matter will not be allowed 
est there, and that some future 
opportunity will be found for furthe: 


liscussion. 


Liabilities, War Time Adjustment 


One of the most interesting and 
humane Acts to be placed upon the 
Statute Book during this war is the 
Liabilities (War Time Adjustment) 
\ct, which came into operation on 
the Ist July, 1941. It 
scribed as essentially a part of our 


has been de- 
war economic structure for the main- 
enance of the morale and the dis- 
sipating of any sense of injustice 
which would arise among large 
numbers of people if that structure 
ere not to be completed by this 
Act. Its object is to help those people 
who, as a result of war-time condi- 
tions, are unable to pay their debts, 
and to meet as they fall due, any 
future liabilities in respect of obli- 
gations already incurred; or are in 
such a position that, if required to 
do so, they would be unable to carry 
on their businesses, or would lose the 
means of recovering such businesses, 
or otherwise lose their means of live 
lihood. It is particularly designed 
to assist the small shopkeeper, the 
xdging-house or small hotel keepe1 
ind others who, perhaps for the 
that and clients 


eason customers 


ave been evacuated, or for some 


ther condition caused by the war, 
find themselves unable to carry on 
ind make the profits which would 
in normal times enable them to dis 
charge all their liabilities. It is, as 
stated by the Attorney General, to 
the interest of creditors that such 
people should, as it were, be nursed 
through the period of hardship and 
enabled to start again with his busi- 
ness assets intact, and without the 
stigma of bankruptcy. 

The Act also deals with priority 
of debts, partnerships and companies, 


and may be regarded as a distinct 
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advance on any similar economic 


legislation of the last war. It is, as 
stated on the second reading of the 
Bill in its passage through the House 
of Commons, “bankruptcy without 


busting, insolvency without insult.” 


Marriage of Members of the Forces 


An interesting war-time measure 
is now being considered, in the form 
of a Bill recently introduced in the 
House of Lords by Lord Temple- 
more, which seeks to provide further 
facilities for the marriage of members 
of His Majesty's forces during the 
war period. On many occasions it 
has happened that where the parties 
to an intended marriage have com- 
plied with all the provisions of the 
existing law as to notice or publica- 
tion of banns, it has been impossible 
for one of them to obtain the neces- 
sary leave, owing to the exigencies 
of the service, for the ceremony to be 
performed at the time and place 
arranged. In such circumstances it 
is intended to provide that, following 
the publication of banns, the grant 
of a license, or a superintendent regis- 
trar’s certificate, the period during 
which the marriage may be lawfully 
solemnized shall be extended to one 
year, in place of the three months at 
present allowed. It will also be pos- 
sible, the Bill 
for the marriage to be solemnized in 
any building where marriages may 
lawfully take place, notwithstanding 
that notice had been previously given 
for the ceremony to be held in an- 
other building; providing that either 
of the parties, being a member of 
His Majesty’s forces, has obtained 
from the appropriate authority a cer- 
tificate that, owing to the exigencies 
of the service, he or she cannot go 
to the building first intended. The 
appropriate authority is, in the case 
of the navy, the officer commanding 
the ship; in the army, an officer not 
below the rank of major; and in the 
air force, an officer not below the 
rank of squadron leader. It is also 
provided that members of the wom- 
en’s services may be married in naval, 
military and air force chapels. When 
the Bill becomes law it should do 


when becomes law, 





much to improve that course which, 
proverbially, never did run smooth. 


Justice Brandeis 

The passing of Justice Brandeis of 
the Supreme Court at Washington 
was commemorated by the Jewish 
community in London at a meeting 
held on October 2Ist at the head- 
quarters of the Zionist organization. 
After prayers for the dead, eloquent 
tributes were paid to the departed by 
Dr. Chaim Weitzmann, President of 
the Zionist Organization, Mr. J]. 
Winant, the U. S. A. Ambassador 
accredited to the Court of St. James, 
Lord Snell (Leader of the Labour 
Party in the House of Lords). Dr. 
Selig Brodetzky, an important mem- 
ber of the Zionist Organization and 
Professor of Mathematics, Leeds Uni- 
versity, and Mr. Ben Gurion, an 
eminent member of the Zionist Or- 
ganization Executive. 

Mr. Winant spoke of the great 
faculty possessed by Brandeis of dis- 
playing, with 
veneration for the accumulated wis- 
dom of the past, a great power of 
bringing the law into harmony with 
economic developments of the pres- 
ent day. He referred to him also as 
a most distinguished member of the 
Jewish community—“a great Amer- 
ican and a great Jew.” Lord Snell 
narrated his meetings with Brandeis 
and the profound impression they 
had made upon him. He also alluded 
to the great Judge’s belief in the 
ideals of Britain, howsoever shadowed 
for the time by the episodes of 
Munich, and his conviction of 
Britain’s ultimate revival of spirit. 
The other speakers dealt with 
Brandeis as a wise counsellor to 
troubled Israel. Among those present 
were Mr. Maurice Arram, Mr. Simon 
Marks, Mr. Harry Sacher and Mr. 
Barnett Janner, formerly M.P. for 
Whitechapel. The Kappa Beta Pi 
International Legal Society (London 
Chapter) was represented by Mrs. 
Helena Normanton, of the English 
Bar, Keeper of Records of the Lon- 
don Chapter. 


contem pora neously 


The Temple 
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N order to carry out their pledge 
| of uninterrupted production dur- 
ing the war period—and the assur- 
ance that they would settle peace- 
ably all disputes either by negotia- 
tion, conciliation, mediation, or 
arbitration—both industry and labor 
requested the establishment of a 
War Labor Board. Accordingly, the 
President, by executive order, created 
the National War Labor Board con- 
sisting of twelve men, four from 
labor, four from industry, and four 
from the public, labor’s represen- 
tatives being divided equally be- 
tween A. F. of L. and C. I. O. There 
were named, also, four alternate 
members from each, the employers 
and the labor groups. 

A list of umpires and arbitrators 
is being compiled. Some of those 
whose services are reported to have 
been sought or tendered in this capa- 
city are former Chief Justice Charles 
Evans Hughes, Hon. Walter P. Arm- 
strong, President American Bar Asso- 
ciation, Wendell L. Willkie, Alfred 
E. Smith, and James A. Farley. 

The National War Labor Board's 
Chairman is William H. Davis, a 
New York patent attorney. He is one 
of the public’s representatives, as is 
also the vice-chairman, George W. 
Taylor, professor of economics at the 
The 
other two public members are Frank 


University of Pennsylvania. 


President of the Uni 
versity of North 
Wayne L. Morse, Dean of the Uni- 


P. Graham, 
Carolina, and 
versity of Oregon Law School, who 
was chairman of the presidential 
fact-finding committee which settled 
the threatened nation-wide railroad 
strike in December. Mr. Davis also 
was Chairman of the National De- 
fense Mediation Board and on that 
Board were also five others of the 
twelve members of the new Board. 
The Mediation Board collapsed 
from mass resignations following its 
ruling against John L. Lewis's de- 
mand for a union shop in the “cap- 
tive” coal mines. Later, the United 
Mine Workers obtained this union 
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shop through the decision of an 
arbitration board. Industry opposed 
the granting of compulsory arbitra- 
tion powers over the union shop 
question to the War Labor 
Board and hoped that the President 
from the 


new 


would exclude this issue 
scope of the Board’s jurisdiction, but 
he did not do so. It appears that a 
closed-shop question may come at 
once before the Board in respect to 
the Federal Ship-building Company, 
at Kearny, N. 
Navy recently returned after having 
fall at the 


J.. whose plant the 


taken it over last Presi- 
dent’s direction. 

In the executive order creating the 
War Labor Board it was provided 
that the first step in settling a dispute 
shall be direct negotiation or the 
procedure provided in a collective 
bargaining agreement. If this fails, 
the United States Conciliation Serv- 
ice, if not already participating, will 
be called upon to try to work out a 
settlement. Should this method fail 
to effect a settlement, the case would 
be certified to the Board by the 
Secretary of Labor, or the Board 
could take jurisdiction after consult- 
The 
after obtaining 


ing the Secretary. executive 


order states that, 
jurisdiction of a case, “the Board 
shall finally determine the dispute 
and for this purpose may use medi- 
arbitration, 01 


ation, voluntary 


arbitration under rules established 
by the Board.” 

There is no power in the Board 
to enforce its decisions but the hope 
for industrial peace in defense in- 
dustries rests upon the agreement 
of labor and industry not to strike 
or lockout during the war. It is not 
required that either side accept an 
arbitration decision unless an agree- 
ment so to do is reached before the 
arbitration process begins. If such 
an agreement is not reached, the 
Board may not turn the case over to 
an umpire. 


Upon his appointment to the 


chairmanship of the Board, Mr. 


Davis said: “We now have a nation- 
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wide agreement by management and 


labor to keep war production rolling 
and to settle all disputes by peaceful 
means. 

“In setting up the National War 
Labor Board, the President has pro. 
vided the 
Board has been given the power to 
settle all 


peaceful means. Th 


finally such disputes. 
Worker and employer morale will 
play a large part in determining ow 
output of guns, planes, ships, and 
tanks. 

“The Board 


contribute to this morale by dispos 


will do its 


best to 
ing of all questions which may come 
before it promptly, fearlessly and 
fairly.” 

Nation at War 

Congress meets in its work clothes, 
so to speak. Immediately the second 
session of the Seventy-seventh Con- 
gress gets down to business and makes 
progress toward settling a number of 
the knotty problems which, before 
the war actually was upon us, it 
seemed might drag on indefinitely 
Some of the issues which received 
early attention were: the huge wat 
appropriations, the reduction of non- 
essential federal expenditures, th 
price control bill, and the daylight 
saving bill. 

Ihe President reflected the somber 
feeling when, in his message to 
Congress on the state of the Union, 
second 


delivered the day of the 


session, that is, Tuesday, January 
6, he referred to the Japanese hav 
ing intended, at Pearl Harbor, to 
stun and to terrify us, and then 
continued: 

“The plan failed in its purpose. 
We have 
This 
reassembling of the Seventy-seventh 


We have not been stunned. 
not been terrified or confused. 


Congress is proof of that; for the 
mood of quiet, grim resolution which 
here prevails bodes ill for those who 
conspired and collaborated to mur- 
der world peace.” 

War Production Board 


A great step forward was taken 
in the creation of the War Produc- 
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tio yard. To it were given all the 
ae formerly exercised by the 
Allocation 


Supply Priorities and 


Board, whose members, including 
Vic’ President Wallace were desig- 
ated for service on the new Board. 
The Chairman of the new War 
Production Board, Donald M. Nel- 
son, was given general supervision 
wer all production agencies. He no 
onger serves as director of the pri- 
wities division of the O. P. M. but 
evotes his entire time to directing 
the production program, and reports 
directly to the President on the prog- 
Mr. 


formation of the 


ress Of the work. Nelson was 
consulted in the 
Board with a view to incorporating 
n it the legal foundation for the 
which he 


preferred and in order to assure to 


administrative structure 
him the single-handed control which 
yas intended. 
The War 
been said to be roughly comparable 


Production Board has 


the War Industries Board of 
World War I, which was so ably 
directed by Bernard M. Baruch as 


to win praise from one who should 
know, namely, Germany’s Field Mar- 
shal von Hindenburg who, referring 


to the war effort of the United States, 


said: “Her brilliant, if pitiless, war 
industry had entered the service of 
patriotism and had not failed it. 
Under the compulsion of military 
lecessity, a ruthless autocracy was 


at work, and rightly. . . . They un- 


derstood war.” 
The word going around Wash- 
ington is that Donald Nelson is like- 
to fulfill his prophecy as to our 
with the Axis in 
tanks, 


that “when this is all over those of us 


production race 


planes and wherein he said 
who had anything to do with it are 
criticized because we 
is felt that he 
ill develop into the production 


ing to be 
ult too much.” It 


eneralissimo under whom the coun- 
y will live up to the standard of 
ffectiveness set by the old War In- 
1918 era. As 
n advocate of hard work and self- 


lustries Board of the 


lenial, he seems to be a natural, hav- 
ng worked his up to vice 
resident of Sears Roebuck & Com- 


pany, in charge of merchandising, at 


way 
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a salary of $75,000 per year, prior to 
his coming to Washington as co- 
ordinator of defense purchasing in 
June, 1940. 

Mr. Nelson has stated that “This 
defense program is a life and 
death struggle. We are going to need 
the labor of every available worker 
and every machine that can be used 
in the land. We are going to have 
to give up all manner of things 
which we would like to have and 
strip down for a struggle which will 
take everything we can give it. Hitler 
is going to win this war unless we 
deny ourselves everything that we can 
possibly deny ourselves. We can over- 
take Hitler. The man who says we 
can’t is either blindly ignorant or be- 
lieves that democracy and freedom 
are played out and helpless.” 

That this war is not expected to 
be a seeder of future 
attempts to make it a soft war or to 


wars by 


give it an inconclusive ending, is in- 
dicated by parts of the President's 
message to Congress, from which we 
take the following: “We cannot wage 
this war in a defensive spirit. . .. We 
are fighting to cleanse the world of 
ancient evils, ancient ills. . . . No 
compromise can end that conflict. 
... Only total victory can reward the 
champions of tolerance, and decency, 
and freedom, and faith.” 


Lincoln and Lurton 

One of the told 
about President Lincoln comes to the 
fore as February, the month of his 


seldom stories 


birth, approaches. It involves two 
great men who never met but whose 
lives might be said to have touched 
in an important way. 

There 
old Douglas University, precursor of 


was in attendance at the 
the University of Chicago, a young 
man Civil 
War broke. Although his parents 


of seventeen when the 
lived at Newport, in the northern- 
most part of Kentucky, where his 
father was a physician, he saw the 
issues from the southern viewpoint 
and went to Clarksville, Tennessee, 
to enlist. Early in the war he was 
captured at Fort Donelson and sent 
to a military prison in the North, 
whence he escaped by changing 








clothes with a boy in the prison yard 
and by impersonating a newsboy on 
the train until he arrived at Louis- 


ville. 

Buying a horse with money from 
the sale of a watch his father had giv- 
en him, he joined Morgan’s command 
and was in a raid near Cincinnati in 
1863. He was captured when Morgan 
fell back across the Ohio River; and, 
this time, placed in a prison camp 
on Johnsons Island in Lake Erie. 
His health failed after a year of such 
confinement and many of the pri- 
soners were dying. A kind-hearted 
surgeon at the prison wrote a letter 
to the boy’s mother saying that if 
she ever wanted to see her boy alive 
again, she had better come at once to 
where he was. 

It is said that the mother urged 
the boy’s father to go to Washington 
and appeal to President Lincoln for 
their son’s release from prison in 
order that his life might be saved, but 
the father declined to go. She then 
set out alone, going through eastern 
Tennessee and Virginia and on to 
Washington, where, through inter- 
position of Tennesseeans of the 
Union turn of mind, she managed 
to see Abraham Lincoln. He an- 
swered her request by explaining 
that thousands of northern boys were 
dying in battle every day and that 
the grief stricken fathers, mothers, 
wives, and sisters were complaining 
bitterly that he was releasing south- 
ern boys from prison to go back to 
slay northern boys again; and con- 
cluded: “No, madam, I cannot grant 
your request.” 

The mother arose with a gasp and 
sobbed as she hurried toward the 
door. Then President Lincoln called 
can’t stand this! Madam, 
come back!"" And he wrote for her, 
on an envelope: “Give this good 
woman back her boy.” She proceeded 
io the prison in northern Ohio and 
brought her son back to Clarksville 
on a cot, with the full expectation 
that he would be buried within two 
weeks. Instead, he began to recuper- 
ate and soon was able to go about 
with his father as he made his pro- 
fessional calls. By living in the open 
air for a few months he recovered 


out: “I 











sufficiently so that in the fall of 1865 
he entered law school at Lebanon, 
where he remained until Christmas. 
With his funds exhausted, he re- 
turned and clerked in his father’s 
drug store, studying law at nights. A 
year later he resumed his course at 
Lebanon Law School and graduated 
in June, 1867. He returned to Clarks- 
ville and opened his own law office 
Here Horace Harmon Lurton con 
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Nebraska State 
Bar Association 


ORE than six hundred 
bers attended the forty-second 


mem- 


annual meeting of the Nebraska State 
Bar Association held in Lincoln, Ne- 


braska on December 29-30, 1941. 





PAUL E. BOSLAUGH 
President, Nebraska 


State Bar Association 


Among the speakers were Walter D. 
James, Director of the 1943 Statute 
Commission, who reviewed the work 
the Commission had thus far accom- 
plished; Professor Edmund M. Mor- 
gan, of Harvard University Law 
School, who discussed “The Code of 
Evidence Proposed by the American 
Law Institute;” Dr. Raymond H. 
Geist, Chief, Division of Commercial 
Affairs of the Department of State of 
the United States, who spoke upon 
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tinued in the practice for nineteen 
years, except for the three years 
when he was a Chancellor, until he 
became a member of the Supreme 
Court of Tennessee in 1886. Seven 
years later, he was appointed as a 
judge of the United States Circuit 
Court of Appeals for the Sixth 
Circuit, where he served for seven 
being a colleague on that 
Howard Taft, 


years, 
bench with William 





who appointed him to the United 
States Supreme Court, early in !9}0, 
serving until his death four and one. 
half years later. President Lincoln's 
discreet act of grace thus gave to the 
nation for sixteen years the services 
of an outstanding lawyer at a bar 
which included some of Tennessee's 
most distinguished practitioners and, 
for thirty years, the services of a 
great judge. 


ASSOCIATION NEWS 


the subject, ““The International Eco- 
nomic Conflict;” John F. Rhodes, 
President of the Missouri Bar Asso- 
ciation, on ‘“The National Defense 
Program of the American Bar Asso- 
ciation;” and Judge Orie L. Phillips, 
of Denver, Colorado, Judge of the 
United States Circuit Court of 
Appeals, Tenth Circuit, whose sub- 
ject was “Democracy and Totalitari- 
anism at War.” 

Officers for 1942 are: President, 
Paul E. Boslaugh, of Hastings; Vice 
Presidents: H. W. Shackelford, of 
Omaha, Julius D. Cronin, of O'Neill 
and James N. Ackerman, of Lincoln; 
Secretary-Treasurer, George H. Tur- 
ner, of Lincoln. 

GeorGcE H. TurRNeER, 


Secretary 


Rhode Island 
Bar Association 


HE Rhode Island Bar Association 

held its annual meeting December 
1, 1941, at the Narragansett Hotel in 
Officers elected for the 
ensuing year are as follows: Presi- 
dent, Henry M. Boss; First Vice Pres- 
ident, Fred B. Perkins; Second Vice 
President, P. Henry Quinn; Secretary, 
Lee A. Worrell; Treasurer, Andrew 
P. Quinn, all of whom are of Provi- 


Providence. 


dence, excepting P. Henry Quinn 
who is of West Warwick. 

Retiring President Henry C. Hart, 
in his report, attacked the present 
ineffectiveness of the system for disci- 
plining members of the bar and 


called for the passage of legislation 
which would set up a committee of 
lawyers, appointed by the Supreme 
Court, with authority to investigate 
and punish members of the bar who 
refuse to be bound by professional 
ethics. 

It was announced that the Superior 
Court had practically concluded their 
hearings in relation to the proposed 
Procedure and 
the Court would then embark 


new Rules of Civil 
that 
upon a period of perhaps lengthy 
consideration before rendering its re 
port in approval or disapproval of 
such new Rules. 





HENRY M. BOSS 
President, Rhode Island Bar 
Association 
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OPINION No. 220 

Filed July 12, 1941 
WITNESS—Partner a Material Witness 
—It is not always improper for an attorney 
to appear in a case in which his partner is 


a material witness—Dicta in Opinions No. 
33, 50, and 185 modified. 


[he opinion of the committee was 
stated by Mr. DRINKER, Messrs. Mil- 
ler, Phillips, Brown, and Jackson 
concurring. Mr. Houghton and Mr. 
Brand dissent. 

\ former member of this Commit- 
tee has questioned the soundness of 
certain generalizations in our Opin- 
ions No. 33, 50, and 185 relating to 
the conduct by a lawyer of litigation 
in which one of his partners has been 
or may be a material witness, and has 
propounded to us the following spe- 
cific questions: 

4 member of a law firm has represented 
a decedent in connection with a gift sub- 
ject to Federal gift tax, having drawn all 
the papers, calculated and paid the tax, 
and given an opinion to his client that 
the gift was proper and not made in con- 
templation of death. The lawyer also 
represented the decedent in connection 
with the drafting of his will, and was 
expected by the decedent to represent his 
estate, which the executor and the family 
of the decedent also desired. 

After the client’s death, the attorney 
and his firm are retained to represent the 
estate. Subsequently, claim is made by 
the Federal Government that the gift 
was made in contemplation of death, and 
a tax is assessed. The attorney who repre- 
sented the decedent is a necessary witness 
to defend the gift. 

Is it unethical for his partner to 
continue to represent the estate in 
opposing the claim of the Federal 
Government? 

In cases involving the question as 
to whether one member of a firm may 
represent a client in a case where his 
partner is a necessary witness, should 
a distinction be drawn between: 

(a) Cases where the lawyer must take 
a position adverse to that supported by 
his partner as a witness, and cases where 
the lawyer supports his partner's testi- 
mony? 

(b) Cases in which the partner is re- 
quired to testify in connection with mat- 
ters concerning his professional duties, 
as distinguished from cases involving tes- 
timony relative to other matters? 

Is not the problem involving par- 
ticipation by a lawyer in litigation 
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where his partner is a necessary wit- 
ness, one which should not be cov- 
ered by a general rule of ethics, but 
by a more flexible provision such as 
would involve the addition to Canon 
19 of the following paragraph? 

It is improper for an attorney to act as 
counsel in a matter as to which he or his 
partner has testified or will be required 
to testify, except by special permission of 
the tribunal in which he is to appear 
as counsel. 

Canon 19 provides as follows: 

When a lawyer is a witness for his 
client, except as to merely formal matters, 
such as the attestation or custody of an 
instrument and the like, he should leave 
the trial of the case to other counsel. Ex- 
cept when essential to the ends of justice, 
a lawyer should avoid testifying in court 
in behalf of his client. 

In Opinion No. 33 we held that 
where a law firm had represented an 
imbecile in procuring relief for her 
by reason of her imbecility, it was 
unethical for any member of the firm 
subsequently to accept employment 
involving the assertion that she was 
not an imbecile. We there said that: 

The relations of partners in a law firm 
are so close that the firm, and all the 
members thereof, are barred from accept- 


ing any employment, that any one mem- 
ber of the firm is prohibited from taking. 


In Opinion No. 50, without stat- 
ing the facts of the case before us, we 
referred to court decisions condemn- 
ing generally, as a breach of the rules 
of professional conduct, the accept- 
ance of employment by a lawyer who 
knows that he will be a material wit- 
ness for his client, or his testifying, 
where already employed, “except in 
those rare cases where, from some un- 
foreseen event occurring in the prog- 
ress of a trial, his testimony becomes 
indispensable to prevent an injus- 
tice.” 

We further said that, even though 
his zeal as a lawyer might not influ- 
ence his testimony as a witness, the 
public might suspect that it would— 
a situation which the lawyer should 
avoid. After referring to the prin- 
ciple of Opinion No. 33 that a lawyer 
is precluded from accepting or con- 
tinuing in a case in which any of 
his partners could not properly be 


employed, we stated broadly that a 
lawyer may not properly accept a 
case in which he has reason to believe 
that he or any of his partners will 
be a material witness and must or- 
dinarily withdraw if and when, in 
the course of the proceedings, such 
becomes apparent. 

In Opinion No. 185 we held, refer- 
ring to Opinions No. 33 and 50, 
that it was improper for a lawyer to 
accept employment in a case where 
it would be his duty to attack the 
essential testimony to be given by his 
partner on behalf of the other side. 

On February 10, 1941, the Com- 
mittee on Professional Guidance of 
the Philadelphia Bar Association ren- 
dered an opinion on facts substan- 
tially similar to those involved in the 
case now submitted to this Commit- 
tee. The Philadelphia Committee 
discussed our Canon 19 and our 
Opinions No. 33, 50, and 185. While 
expressing high regard for our opin- 
ions, the Philadelphia Committee de- 
clined to follow the statements in 
Opinion No. 50 whereby a lawyer is 
broadly precluded from accepting or 
continuing employment in a case in 
which his partner has been or will be 
a material witness. The Philadelphia 
Committee agrees with the conclu- 
sions in our Opinions No. 33 and 
185 that a lawyer may not assume 
or continue a position adverse to that 
for which his partner has been or 
will be a witness, and agrees that a 
lawyer should not himself conduct 
a litigation in which he himself must 
be a witness, unless the ends of justice 
clearly require it. The Philadelphia 
Committee construes Canon 19 as 
not, on its face, precluding the “other 
counsel” from being a member of the 
partnership with which the witness 
is afhliated. It holds, however, 

We are unable to agree with the rea- 
soning which attaches any impropriety to 
the participation of a lawyer as a witness 
and his partner as trial counsel in a 


matter where the partners have repre. 
sented the client from the outset and 


where they are not engaged upon oppos- 
ing or conflicting sides of the controversy. 
This Committee is also of the opinion 
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that the opposing counsel and trial judge 

should be advised as to the status of the 

partner as a witness. 

The Philadelphia Committee fur- 
ther holds that, in cases in which a 
partner appears as a witness, it would 
be improper for the lawyer to con- 
duct the case for a contingent fee. 

With the decisions in Opinions 
No. 33 and 185, where the lawyer 
would have been required to attack 
his own testimony or that of his part- 
ner, we are still in entire accord. To 
accept or continue such employment 
would necessarily place the lawyer in 
the inconsistent position condemned 
by Canon 6. 

We are also in accord with the 
position that where a lawyer will 
necessarily be a material witness as 
to matters not relating to his profes- 
sional duties, he should not, in the 
first instance, accept employment in 
the case. 

The Committee as at present con- 
stituted is of opinion, however, that 
a distinction may often properly be 
drawn in cases where a_ partner's 
testimony relates to matters occur- 
ring in the course of his professional 
duties, and also in cases where the 
lawyer has long and intimate famil- 
iarity with the details of the matter 
in litigation, so that his withdrawal 
will necessarily deprive his client of 
knowledge and experience of pecu- 
liar and irreplaceable value. 

We therefore consider both unwar 
ranted and unwise the broad general- 
izations in Opinions No. 33, 50, and 
185 to the effect that a lawyer may 
never properly accept employment 
where his partner is likely to be a 
witness and that he must withdraw 
from a case when such probability 
develops. 

The question frequently arises in 
connection with cases like that here 
propounded. In such cases the lawyer 
for the decedent has prepared all the 
papers, knew the decedent, and knew 
exactly why he did what he did. His 
firm, however, naturally represents 
the decedent's estate, which properly 
relies on them to sustain the gift. By 
reason of their knowledge of the 
decedent's affairs they are peculiarly 


qualified to do so, and unless they 
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can do so the estate will be deprived 
of their valuable services. 

In such cases there does not appear 
to be any impropriety in the lawye1 
who drew the papers and knew the 
testator testifying to the facts sur- 
rounding the execution of the deed 
of gift, and in his partner represent- 
ing the estate to sustain it. The pos- 
sibility of the witness moulding his 
testimony in order to secure a higher 
fee for his firm is more than balanced 
by the injustice to the client of de- 
priving the latter either of a neces- 
sary witness or of a specially qualified 
lawyer. The possible interest of the 
witness would merely affect his cred- 
ibility. While it is true that such a 
situation might require the lawyer 
for the estate to argue the veracity 
of his partner, this would be equally 
the case where the witness was his 
friend or his near relation. Actually, 
if the partner of the witness with- 
drew from the case and asked one of 
his colleagues at the bar to take his 
place, the latter would be not less 
assiduous in standing up for the wit- 
ness’ reputation as would the latter's 
partner. 

We do not 
“other counsel” in Canon 19 as neces- 


construe the words 
sarily excluding a partner of the law- 
yer who must become a witness. 

In our opinion, therefore, it can- 
not properly be said in every case 
that a lawyer may not properly ap- 
pear in a case where his partner 
could not; but that each case should 
depend on its own facts. 

Like many other problems arising 
in the course of professional employ- 
ment, this involves questions of good 
taste as well as of ethics, its solution 
depending largely on the surround- 


ing circumstances, 


~ 


which 


in the light of 
each case must be resolved, 
within the limits above outlined, by 
the lawyer, with, of course, full dis- 
closure to opposing counsel and to 
the tribunal. 

Mr. HouGHTon, dissenting: 

From certain statements and con- 
clusions in the opinion of the majori- 
ty of the committee, I respectfully 
dissent. 

I do not agree that the criticized 
statements contained, in Opinions 












No. 33, 50, and 185 relating to thy 
conducting of litigation by a lawyer 
in which one of his partners has been 
or may be a material witness, are 
wrong or should be departed from, 
Neither do I agree that it is proper 
for one partner to be a witness and 
another the advocate in a trial even 
in cases where the lawyer acting as 
a witness has long and detailed fa 
miliarity with the details of the mat- 
ter in litigation, so that his with- 
drawal may necessarily deprive his 
client of knowledge and experience 
of irreplaceable value. 

I am firmly of the opinion that no 
lawyer should be both witness and 
advocate, excepting under those cir- 
cumstances recognized or permitted 
by existing Canons, and I am further 
of the opinion that the existing Can- 
ons should not be amended to justify 
the conclusion reached by the ma- 
jority opinion. 

If we start with the premise that 
it is improper for a lawyer to be both 
a witness and an advocate in a con- 
tested case, then it is my firm opinion 
that his law partner should likewise 
be barred from so doing. The func- 
tions of a witness and an advocate 
carried out by the 
The 


witness is to tell the facts as he recalls 


should not be 
same person. function of a 
them in answer to questions. The 
function of an advocate is that of a 
partisan. 

Canon 19 provides in effect that, 
except as to formal matters, when a 
lawyer is a witness for his client, he 
should leave the trial of the case for 
other counsel. This Canon has been 


construed in committee Opinions 


No. 33, 50, and 185, to prohibit one 
partner from acting as a witness and 
another partner as an advocate in a 
Canon itself is 


merely a crystallization of recognized 


contested case. The 


views of the bar prevailing for many 
years. 

In the case of Roys v. First Na- 
tional Bank, 183 Wis. 10, where the 
court had under consideration the 
matter of the propriety of an attor- 
ney in a Case appearing as a witness 
to contested facts, the court called 


attention to Canon 19 and stated: 


rhis rule is not to be followed simply 
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se the American Bar Association has 
ted it, but better 


it states ethical considerations that 


with reason be- 
appeal to every lawyer as sound. 
as a witness he 


He will find it 
relation to his 


\ lawyer has a retainer 
1ot entitled 


1 to disassociate 


to such 
his 
nt as a lawyer and his relation to the 
ty aS a witness. This case bears wit- 


ss of that fact. 

lhe soundness of the Canon is evi- 
denced by many opinions of various 
his 


courts Lord in 


Lives of the Chancellors, in relating 


Campbe ll, 


the fact that the solicitor general 
who was conducting the prosecution 
Sir More, offered 
himself as a witness for the Crown, 


against Thomas 


said that he did it to his eternal dis- 
srace, and to the eternal disgrace of 
the court which permitted such an 
outrage on decency. Stones v. 
{ Dowl. & L. 393, Note. 


In the case of Alger v. Merritt, 16 


Byron, 


lowa 121, the Iowa court held that 
no attorney having a just conception 
of his true and proper position will 
willingly unite the character of coun- 
sel and witness in the same case, stat- 
that 
shown that those who, on repeated 


ing in effect experience has 
occasions, allow themselves to be thus 
used, are certain to feel most keenly 
the consequences of their indiscre- 
tion, and that such testimony might 

n be excluded, not because the 
source of proof is regarded as unre- 
liable, but because public policy and 

integrity and welfare of the pro- 
fession dictate that no one should be 


it the same time both advocate and 


witness for his client. 


240 TIL. 


} 


] 


i 


Grindle, 


the court 


In the case of Grindle v. 
143, 88 N. E. 473, 
ndemned the conduct of an attor- 


had 


urden of acting as solicitor in a case 


ey who assumed the double 


ind furnishing the evidence neces- 
iry to success. 
In an early Pennsylvania case, 


ear v. Drinker, 8 Pa. 520, the court 


said it was a highly indecent prac- 


irom 
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ice for an attorney to examine wit 
iesses, address a jury and give evi 
lence to contradict the witnesses. 
Many courts have held that it is 
he duty of an attorney to withdraw 
the case as soon as he learns 
hat there is a necessity for him to be 


witness therein. 
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I believe that it is the unanimous 
opinion of the bar and courts passing 
on this question that it is improper 
for an attorney to be both witness 
and counsel in a contested case. 

Is the practice to be condemned 
any less because a partner of the at- 
torney witness is the advocate in the 
case? 

In No. 33, 
March 2, 1931, it is stated: 


Opinion rendered 
... The relations of partners in a law 
firm are so close that the firm, and all the 
members thereof, are barred from accept- 
ing any employ ment, that any one mem- 
ber of the firm is prohibited from taking. 
The reason for the ruling was be- 
cause of the close relationships of the 
partners in a law firm. 

In Opinion No. 50, rendered De- 
cember 14, 1931, it is stated: 

... As the lawyer cannot properly ac- 
cept employment in any matter in which 
he knows he will be a material witness 
for the party seeking to employ him, his 
partner cannot properly accept employ- 
ment from that party. Likewise, any- 
thing which requires a lawyer to with- 
draw from a case requires that his part- 
ners withdraw. 

It is my opinion that the functions 
of a witness and an advocate should 
not be carried out by the same party, 
nor by different members of the same 
firm. A law partnership is in reality 
an entity. The members are bound 
by a partnership agreement. Any act 
of the one binds the partnership. I 
believe that the same reasons that bar 
one member of a firm from acting 
as a witness and counsel in the same 
case apply to all the partners as well. 
The witness, being a member of the 
firm, shares in the monetary rewards 
of his partners who are the advocates, 
and he, being a member of the firm, 
is lawyer and advocate. On the other 
hand, if one of the partners is a wit- 
ness, the same firm is acting in dual 
capacity of witness and advocate. 

The majority opinion attempts to 
justify such conduct in case a judge 
permits it. 

This to my mind does not in any 
way affect the propriety of the act 
of counsel. 

I do not believe the practice is 
made proper by consent or permis- 
sion of the trial judge. The function 
of the judge should be limited to 






passing on whether the circumstances 


of the particular case bring it within 
the exceptions of the Canons. 

It may be, as pointed out in the 
majority opinion, that it might be 
desirable from a standpoint of the 
that 
one member of the firm act as wit- 


successful conduct of the case 
ness and another as the advocate in 
cases where the partners have repre- 
sented the client from the outset and 
have knowledge and 
gained from the relationship of at- 
torney and client. These facts, in my 


experience 


opinion, do not alter or affect in any 
degree the reasons for the prohibi- 
tions of the Canon. The partners 
must elect whether they are to be in 
the case as witnesses or as advocates. 
Election really should be reserved for 
the client. If he elects to have his 
attorney act as his witness, he gets 
the full benefit of the attorney’s 
knowledge of the facts. I do not be- 
lieve that the client would suffer any 
hardship in most cases, because he is 
required to obtain a new advocate. 
In any event, the proper administra- 
tion of justice should not be affected 
by the zeal of an advocate or his part- 
ner who insists on having the mem- 
bers of one firm act in the repugnant 
capacity of witness and advocate. 

For the foregoing reasons, I re- 
spectfully dissent. 

Mr. Branp, dissenting: 

The 
whether a partner of a lawyer-witness 


sole question involved is 
is included in the words “other coun- 
sel” appearing in Canon 19. 

It is clearly the intent of the 
Canon that the lawyer who must be- 
come a material witness for a client 
The 
justification for this important rule 


should not conduct the trial. 
of professional conduct applies with 
equal force to a partner of the 
lawyer-witness. 
The statement in Opinion No. 
33 that 
The relations of partners in a law firm 
all the 
from ac- 


are so close that the firm, and 


members thereof, are barred 
cepting any employment, that any one 
member of the firm is prohibited from 


taking. 


is sound. 











OPINION No. 226 
Filed July 12, 1941 
JUDICIAL CANDIDATE—It is proper 


for lawyers to contribute financially to the 
campaign of a candidate for judicial office, 
when the candidate merits such support and 
the expense of the campaign, when reason- 
ably conducted, exceeds that which the 
candidate should bear personally. 

A local bar association requests 
opinion on the following questions: 


our 


PROFESSIONAL ETHICS COMMITTEE 


1. (a) Is it improper for a lawyer to 
contribute financially to the campaign 
of another lawyer, who is a candidate 
for the office of judge of a court be- 
fore which the contributor is likely 
to appear and practice? 

(b) Is it improper for such lawyer 
candidate to accept such financial 
contribution? 


2. (a) Is it improper for a lawyer to 
contribute financially to the cam- 
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Help for Lawyers 


on the Range of Today’s Tax Questions — 


Ready for Us 


e 20th Issue 


Robert H. Montgomery’s Federal Tax Books: 


EXCESS PROFITS AND OTHER 
FEDERAL TAXES ON CORPORATIONS 1941-1942 


Gives particular attention to the 1941 excess 
profits tax—effect of new provisions; 
changes in computing tax; election of op- 
tions provided under invested capital and 
average income methods; qualifications for 


FEDERAL TAXES on Estates, 


Covers application of estate tax, gift tax, 
and features of income tax peculiar to 
estates and trusts. Interprets developments 
resulting from 1941 law and from rulings 


FEDERAL TAX HANDBOOK 


Brings up to date for 1941-42 use, the in- 
formation in Volume I of 1940-41 Handbook 
(see below) concerning determination, for 
corporate or individual taxpayers, of taxable 





FEDERAL TAX HANDBOOK 


1940-41. Volume 1 
Offers, with 1941-42 Supplement described 
above, a complete working unit dealing com- 
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prehensively with requirements relating to 
determining of income as a preliminary to 
computing income taxes, corporate and in- 
dividual, including credits, deductions. 
Available only in combination with 1941-42 
Supplement; price, for two volumes, $10.00 





Federal Tax Practice 


(prepared with J. Marvin Haynes, C. J. Mc- 
Guire, W. C. Magathan, James O. Wynn). 
Gives practice before the United States 
Treasury, Board of Tax Appeals, and Fed- 
eral Courts. A guide to official procedure 
for lawyers, accountants, and corporation 
officers who have to handle unsettled cases 
arising out of the federal tax laws. =~ 
10.00 


legal and accounting requirements. 


THE RONALD PRESS COMPANY 
Dept. M573, 15 E. 26th St., New York, N. Y. 


Please send us the books checked below: 
{_) Excess Profits, Other Corporate 
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Federal Tax Handbook 1940-41 

(with Suppiement) ..... 

Federal Tax Practice. . 

Corporate Executives eee ane 

Washington . 7.00 
Within 5 days efter receiving bocke we will 
send payment in full, plus a few cents for 
delivery. (We pay delivery charges if you 
remit with order.) 
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special relief. Covers methods and rates for 
computing corporate normal income tax and 
surtax; includes explanatory tables of taxes 
bearing on corporations—who pays them, 
deductibility. $7.50 


Trusts and Gifts 1941-42 


and decisions ef past year incident to tax 
administration, court review. Gives founda- 
tion for inclusive, long range counsel in 
planning disposition of estates. $7.50 


SUPPLEMENT 1941-42 


income. Indexed for combined use with that 
volume; points out, clarifies changes; covers 
also rates and procedure for individual re- 
turns. (Available separately.) $3.00 





Another Important Book — 


Corporate Executives’ 
Compensation 


By GEORGE THOMAS WASHINGTON 


THE first book on this subject, of press- 
ing importance today. Clear, specif- 
ic, compact, it deals thoroughly with the 
practical problems of managerial com- 
pensation, the drafting and adopting of 
plans aud agreements and working un- 
der them. 

It discusses the legal and business 
aspects of salaries, bonus plans, stock 
options, pensions, indemnity agreements 
and related matters. It examines the 
compensation policies of the nation’s 
great business corporations and the pres- 
ent status of legal controls over those 
policies. Every attorney should use it to 
systematically review clients’ compensa- 
tion arrangements in the light of impor- 
tant guidance he will find here. $7.00 
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paign of a judge for election t 
judicial office on a court before which 
the lawyer is likely to appear and 
practice? 

(b) Is it improper for such judge to 
accept such financial contribution? 


3. Should the same considerations goy. 
ern our rules of professienal conduct 
respecting financial aid to a candidate 
for reelection to a judicial office and 
his oppenent who has not held jy. 
dicial office? 


The opinion of the committee 
was stated by Mr. MILLER, Messrs, 
Houghton, Drinker, Phillips, Brown, 
Brand, and Jackson concurring. 

The questions cannot be answered 
categorically. Consideration must be 
given to Canon 2 which provides: 


“It is the duty of the Bar to endeavor 
to prevent political considerations from 
outweighing judicial fitness in the selec 
tions of judges. It should protest earn 
estly and actively against the appointment 
or election of those who are unsuitable 
for the Bench; and it should strive to 
have elevated thereto only those willing 
to forego other employments, whether of 
a business, political or other character, 
which may embarrass their free and fair 
consideration of questions before them for 
decision. The aspiration of lawyers for 
judicial position should be governed by 
an impartial estimate of their ability to 
add honor to the office and not by a 
desire for the distinction the position may 
bring to themselves.” 


In construing this Canon, we state 
in Opinion 189 as follows: 


“Lawyers are better able than laymen 
to appraise accurately the qualifications 
of candidates for judicial office. It is 
proper that they should make that ap 
praisal known to the voters in a proper 
and dignified manner. A lawyer may 
with propriety endorse a candidate for 
judicial office and seek like endorsement 
from other lawyers. But the lawyer who 
endorses a judicial candidate or 
that endorsement from other lawyers 
should be actuated by a sincere belief 
in the superior qualifications of the can 
didate for judicial service and not by 
personal or selfish motives; and a lawyer 
should not use or attempt to use the 
power or prestige of the judicial office to 
secure such endorsement. On the other 
hand, the lawyer whose endorsement is 
sought, if he believes the candidate lacks 
the essential qualifications for the office 
or believes the opposing candidate is 
better qualified, should have the courage 
and moral stamina to refuse the request 
for endorsement.” 


seeks 


Pursuant to the foregoing, we are 
of the opinion that, whenever a can- 
didate for judicial office merits the 
endorsement and support of lawyers, 
the lawyers may make financial con- 
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tributions toward the campaign if 
its cost, when reasonably conducted, 
exceeds that which the candidate 


would be expected to bear personally. 
[he propriety of contributing to the 
campaign depends upon whether, 
inder the facts presented, the contri- 
bution may be accepted by the can- 
didate. The answer must be the 
same, Whether the person be the 
lonor or recipient, and whether the 
recipient be judge or lawyer. 
Judicial Canon 30 provides in part 
as follows: 
If a judge becomes a candidate for 
y judicial office, he should refrain from 
| conduct which might tend to arouse 
sonable suspicion that he is using the 
power or prestige of his judicial position 
promote his candidacy or the success 
f his party. 
“He should not permit others to do 
nything in behalf of his candidacy which 
uld reasonably lead to such suspicion.” 
While this Canon refers to a judge 
who is a candidate, its admonition 
should be respected by a lawyer who 
seeks to be judge. The prestige of the 
lawyer candidate is largely potential, 
dependent upon his success. But if 
the chances of success are substantial, 
then the prestige of the candidate is 
capable of the same abuse as that of 
judge. Each should observe the 
same restraint, and for the same 
reasons. 


Judicial Canon 32 provides: 


“A judge should not accept any presents 
or favors from litigants, or from lawyers 


yractising before from others 
hose interests are likely to be submitted 


him or 


o him for judgment.” 

Che language of this Canon is per- 
haps broad enough to prohibit cam- 
paign contributions by lawyers, prac- 
icing before the court upon which 

e candidate hopes to sit. However, 

do not think it was intended to 

rohibit such contributions when 
the candidate is obligated, by force 
f circumstances over which he has 
no control, to conduct a campaign, 
he expense of which exceeds that 
which he should reasonably be ex- 
ected to personally bear. Obviously, 
the contributions would be proper 
only when such expense is unavoid- 
able and the candidate is one who 
nerits such support. 

It clearly appears that the answers 
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to the questions propounded depend 
primarily upon the facts of each 
particular case. When the facts justify 
a contribution, the amount con- 
tributed must, of course, be only that 
which the circumstances warrant. It 
would also be preferable that such 
contribution be made to a campaign 
committee rather than to the can- 


didate personally. In so doing, pos- 


sible appearances of impropriety 
would be reduced to a minimum. 


OPINION No. 227 
Filed July 12, 1941 
ADVERTISING—CANON 27—Canon 
27 is applicable to advertising by organized 
bars. Opinions 179 and 205. 


ADVERTISING—Canon 27 prohibits 
the solicitation of professional employment 
through an organized bar by or on behalf 
of a particular lawyer through advertising 
media. 








The Man Who Can't Be Conquered 


In a troubled world he retains his freedom. He can own 
property, send his children to school, worship as he chooses, 
express his opinions, get his news through a free press and 
radio. He is the typical American father. 


Across his path, recent years have placed many obstacles— 
depression, unemployment, floods, droughts, disasters, and 


now another World War. 


And yet, inspired by his unrestricted right and burning 
desire to provide for his family's welfare to the utmost 
limits of his ability, he has conquered every hardship. 


lf he is a lawyer—his library, with a modern set of Shepard's 
Citations, has provided him with an indispensable service— 
an object of envy to all the lawyers in the rest of the world 
because there is no citation service in any other country 
to correspond with Shepard's. 


When you Shepardize you check the history and interpreta- 
tion of your case or the history as well as the construction 
of your statute—a safeguard you cannot afford to over- 
look—and in doing so many other cases come to light. 


We here at Shepard's are proud of the protection we 
have provided for tens and tens of thousands of lawyers 


since 1873. 


Shepard's Citations 
The Frank Shepard Company 
76-88 Lafayette Street 
New York 


Copyright, 1941, by The Frank Shepard Company 

































































ADVERTISING—Canon 27 does not 
prohibit the employment of advertising fa- 
cilities by an organized bar to acquaint the 
lay public with the desirability of securing 
legal services promptly when a legal prob- 
lem arises, and to apprise the public of 
the maintenance of a Lawyers’ Reference 
Service embracing a plan of low-cost legal 
service, the plan under which it operates, 
and the availability of the service. 

ADVERTISING—A plan or project to 
educate the lay public: with respect to the 
benefits of legal services should be carried 
on by the organized bar with a purpose to 
give the layman beneficial information, to 
enable lawyers as a whole to render better 
professional services, to prevent controversy 
and litigation, and to enhance the public 
esteem of the legal profession, and should 
be carried on in a manner in keeping with 
the dignity and traditions of the profession. 

\ local bar association in a larg: 
city maintains at its own expense a 
Lawyers Reference Service. Unde 
the plan, members of the association 
fill out and file with the association 
a registration form indicating the 
fields of practice for which the regis 
trant has preference (not to exceed 
four), and whether he is willing to 
accept employment in the following 
classifications: (1) consultation with 
other lawyers as a specialist or ex 
perienced lawyer in a particular field 
of practice; (2) serving laymen of the 
lower income groups seeking a law 


yer in minor matters for relatively 
low fees within their means; and (3 
serving other laymen seeking a law 
yer in a particular field. 

No registrant is registered in th 
first classification for consultation 
with other lawyers unless such regis 


trant is willing to render such service 





ATTORNEYS! 








T. H. TRACY 
WILLIAM F. SEERY 
LEON G. TURROU 


PROFESSIONAL 





for a fee of not more than $25 in each 
matter, provided the time consumed 


by the consultant is not more than 


two hours. 

The registrant in the second and 
third classifications for service to lay 
men must agree to accept employ- 


ment upon the following basis: 


a) That he will make a maximum 
charge of $3 for the initial conference of 
not more than half an hour, or $5 if the 
initial than 
half an hour but not more than an hour. 

These charges are exclusive of charges 


for preparing letters or documents.) 


conference consumes more 


ETHICS COMMITTEE 


(b) That all further 
for compensation for service subsequen 


understat lings 


to the initial conference shall be reduced 
to writing. 


(c) That if the fee incident to employ 
ment is dependent upon a contingency 
such fee shall not exceed 40% of the 


gross recovery. 


(d) That in the event of misunde 
standing concerning fees, at the request 
of the client, such dispute will be sub 
mitted to the arbitration committee of 


the association for final determination 


The question must be answered in 


the negative. The listing violates 


Canon 27. 


NOTICE BY THE BOARD OF ELECTIONS 


HE following states will elect a 


State Delegate for a three-year 


term in 1942: Arizona; Connecticut; 
District of Columbia; Illinois; lowa; 
Maine, Michigan; Mississippi; Mon- 
tana; Nebraska; New Jersey; Okla 
homa; Puerto Rico; South Carolina; 
South Dakota; 


and Wyoming. 


Texas; Washington; 


State 


being chosen for a three-year term, 


In addition to a Delegate 


in the following jurisdictions a 
State Delegate will also be elected to 
fill the 


adjournment of the 


vacancy expiring with the 
1942 Annual 
Meeting: Iowa, Puerto Rico, and 
South Carolina. 

The State of 


a State Delegate to fill a vacancy fo1 


Maryland will elect 


the term which will expire at the 


adjournment of the 1943 Annual 





INVESTIGATE YOUR CASES 





INVESTIGATIVE SERVICE TO ATTORNEYS BY FORMER SPECIAL AGENTS AND ACCOUNTANTS OF | 
FEDERAL BUREAU OF INVESTIGATION | 
U. S. DEPARTMENT OF JUSTICE | 





SERVING ATTORNEYS IN THE INVESTIGATION OF LEGAL, FINANCIAL AND PRIVATE MATTERS; 
SPECIALIZING IN INSURANCE, ANTI-TRUST, PATENTS, FAIR TRADE, SUITS VS. DIRECTORS, 
ACCOUNTING, PLANT SURVEYS, GENERAL INTELLIGENCE, ETC. 


A QUALIFIED STAFF, TRAINED AND EXPERIENCED IN THE F.B.1. GUARANTEES 
HONEST PERFORMANCE, EFFICIENCY AND CONFIDENTIAL RELATIONSHIP 


TRACY AND SEERY 


420 LEXINGTON AVE. 
NEW YORK CITY 
MOHAWK 4-8063 











Forgeries Typewriting 


Authors of 
J. VREELAND HARING 


Bus. Phone, BArclay 7-8778 Res. 





HANDWRITING EXPERTS 
FOR 50 YEARS 


Anonymous Letters 


Infra-Red and Ultra-Violet Photographs 


THE HAND OF HAUPTMANN 
15 Park Row, New York City 
Phone (Newark, N. J.), HUmboldt 3-2014 


Paper Ink Pencil 


368 Pages—150 Illustrations—$3.50 
J. HOWARD HARING 
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Meeting. 


Nominating petitions for all Stat 


Delegates to be elected in 1942 must 
be filed with the Board of Elections 
not later than March 26, 1942. Forms 
for nominating petitions for the 


three-year term, and separate forms 
for nominating petitions to fill 


vacancies, may be secured from the 
headquarters of the American Bar 


1140 North 


Street, Chicago. In order to be timely, 


Association, Dearborn 
nominating petitions must actually 
be received at the headquarters of 


the Association before the close of 

business at 5:00 P. M. on March 26 

1942. 
Attention is 


Article V, 


provides: 


called to Section 


of the Constitution, which 


hundred and fifty 
ng otf the 


twenty-five or more 


Not less than one 
days before the openi annual 


meeting in each year 


members of the Association in good stand 
ing and accredited to a State (or the 
territorial group) from which a State 


Delegate is to be elected in that year 
may file with the Board of Elections, con 
stituted as hereinafter provided, a signed 
petition (which may be in parts), nom 
inating a candidate for the office of State 
Delegate for and from such State (or the 


territorial group). 


Unless the person signing th 


petition is actually a member of the 


American Bar Association in good 


standing, his signature will not be 


counted. A member who is in dé 


fault in the payment of dues fo! 


six months is not a member in good 
standing. Each nominating petition 
must 


be accompanied by a_ typ 


written list of the names and 
addresses of the signers as they ap 


pear upon the petition. 
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inating petitions will be 


BAR 
which goes to press after 

Addi- 
after a 


ol e AMERICAN \SSOCIATION 
Je NAI 
receipt of the petition. 
al signatures received 
tition has been published will not 
printed in the JOURNAL. Special 
notice is hereby given that no more 
names ol 


han filty signers to any 


ition will be published. 
Ballots will be mailed to the mem- 


in good standing accredited to 


States in which elections are to 





; pub- 


in the next succeeding issue 


NOMINATING PETITIONS 


be held within thirty days after the 
time for filing nominating petitions 
expires. State Delegates elected to 
fill vacancies take office immediately 
upon the certification of their elec- 
tion. State Delegates elected for a 
three-year term take office at the 
1942 
Meeting of the Association, which 


adjournment of the Annual 


will be held the week of August 24th. 


BOARD OF ELECTIONS 
Epwarp T. FAIRCHILD, CHAIRMAN 
WILLIAM P. MACCRACKEN, JR. 


LAURENT K. VARNUM 


Nominating Petitions 


Connecticut 


Board of Ele 


i undersigned hereby nominate Charles 
M. Lyman, of New Haven, for the office 

State Delegate for and from the State of 
( necticut, for the three-year term begin 
g at the adjournment of the 1942 Annual 
eting 


Mr. John W 
Mir. Harold I Drew 


Banks, of Bi dgeport; 
f Derby; 


Messrs. Joseph F. Berry, Cyril Coleman, 
Robert P. Butler, Robert I 
W. Carpenter, John ¢ 
Robinson, fl Paul Volpe, and 
vrift, of Hartford 
Ir. Charles S. House, of Manchester; 


Alfred C. Baldwin, Cleaveland ] 
R Clarence W. Bronson, Albert H. Bar« 
Jjr., Bernard P. Kopkind, Osborne A 
Harold ( \ Fagan, Abraham §S 
man, George E. Beers, William I 
F.C. Hesselmeyer, J. Stephen Knight, Morris 
er, Louis Sachs, Tl 


Halloran, James 
Lucius | 


Parsons 


DeLancey 


\lessrs 


Beers 


ompson Dean, Carl 


I sjollmann, George M. Peck, David I 
Daggett, Leonard M Daggett, Stanley 
Daggett, John Q. Tilson, F. H. Wiggin, 
Frank E. Callahan, Huntington T. Day, 
james W. Cooper Fdward H Kenyon, 
\rthur L. Corbin, fi W. B. Gumbart, 

orge E. Hall, and Miss Mary E. Man 


ester, of New Haven 

Mr. Hugh M. Alcorn, J} 
Messrs. Olcott D. Smith 
id Ernest W. McCe 


1; and 


of Suffield; 


Allan K. Smith 
mick, of West Hart 


Mr. Frank R. Goldman, of West Haven. 


South Carolina 


To the Board of Ele 


HE undersigned hereby nominate Doug 
las McKay, of Columbia, for the office 


of State Delegate for and from the State 
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of South Carolina, for the vacancy in the 
term to expire at the adjournment of the 
1942 Annual Meeting, and for the three 
year term beginning at the adjournment of 
the 1912 Annual Meeting: 


Mr. Samuel L. Prince, of Anderson; 


Messrs. Arthur R. Young, G. L. B. Rivers, 
Julian Mitchell, Jr., Frederick H. Horlbeck, 
Lionel K. Legge, H. L. Erckmann, and 
George L. Buist, of Charleston; 


Messrs. D. W. Robinson, Jr., E. W. Mul 
lins, F. Barron Grier, Jr., Geo. L. Dial, Jr., 
R. B. Herbert, P. H. Nelson, Marion Wanna 
maker, Christie Benet, Charles B. Elliott, 
] Nelson Frierson, and Miss Alice Robin 
son, of Columbia; 


Messrs. A. L. Hardee, W. S. Houck, Sam 
J. Royall, W. Marshall Bridges, William H. 
Blackwell, P. H. McEachin, and Henry E. 


Davis, of Florence; 


Mr. George L. Taylor, of Georgetown; 


Messrs. P. A. Bonham, E. M. Blythe, 
Wilton H. Earle, J. B. Ricketts, and W. G. 


Sirrine, of Greenville; 


Messrs. M. G. McDonald, C. A. Mays, A. C. 
Todd, and Douglas Featherstone, of Green 


wood; 


Messrs. Leon Moore, H. K. Osborne, Sam 
R. Watts, C. E. Daniel, Thos. M. Lyles, 
Horace L. Bomar, Robert M. Carlisle, Har- 
vey W. Johnson, Benjamin O. Johnson, 
Jesse W. Boyd, Charles M. Pace, L. W. 
Perrin, Ralph W. Mitchell, and J. Hertz 
Brown, of Spartanburg. 






The AMERICAN 
APPRAISAL Company 


Founded 1896 + 


Offices in Principal Cities 





DADADDDADDADDDDDDDADADDARANRADS 
Are Attorneys 
People ? 


WE BELIEVE THEY ARE! 


And because we've treated them 
as such, the popularity of this 
hotel has grown steadily among 
members of the legal profession. 


Make it your headquarters on 
your next visit to New York. 
Across the street from the Wal- 
dorf-Astoria on the smart East 
Side, the Belmont Plaza offers 
you luxury at bargain prices. 
It’s just a few blocks from the 
midtown business district, Radio 
City, the theaters — everything 
you'll want to see and do in town. 
Each of our 800 rooms has both 
tub and shower, radio and full 
length mirror. Two  popular- 
priced, air-conditioned restaurants 
including 


GLASS HAT 

NEW YORK’S GAYEST 

HOTEL RESTAURANT 
HOTEL 


BELMONT PLAZA 
Lexington Avenue at 49th Street 
New York 
John H. Stember 
President and General Manager 
800 Rooms from $3.00 
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George B. Walter, Associate 





HERBERT J. 
Examiner and Photographer of Questioned Documents 
HANDWRITING EXPERT 
100 NORTH LA SALLE STREET, CHICAGO 


“Thirty Years Experience” 


WALTER 


CENtral 5186 
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FOUND LAWYER 
WAS PLAYING SAFE 


A shorthand reporter during the 
taking of a deposition was requested by 
an out-of-state lawyer to read back many 
questions and answers. At the conclusion 
the lawyer apologized, saying that he 
was merely “playing safe,” inasmuch 
as he had had an unsatisfactory ex- 
perience with some transcripts and 
depositions, and the signature in this 
instance had been waived. It developed 
that the lawyer came from a state that 
did not have a Certified Shorthand 
Reporter Law. Shorthand reporting, like 
all other professions, requires a long 
period of training. The C. S. R. Law, 
endorsed by the NATIONAL SHORT- 
HAND REPORTERS ASSOCIATION, 


protects against incompetency. 

























Louis Goldstein, 
Secretary, 
150 Nassau Street, 
New York City. 








USED LAW BOOKS 


..We wish to purchase for cash large law 
libraries up to $25,000 valuation. Will call for, 
pack and ship worthwhile collections at our 
own expense. 


Claitor’s Book Store 


Baton Rouge, La. 



























LAW BOOKS 


NEW AND USED 


We carry a big stock of secend-hand sets 
and text books. 


Write us for our second-hand list. 
a LAW BOOK COMPANY 
3 


7 Se. Dearbern St. 
Chicago, Ill. 























May we ask your cooper- 
ation in mentioning the 
Journal when inquiries or 
orders are sent to our 
advertisers? 

































Preserves Leather Bez 
Bookbindings and— = 


All leather articles, equipment, etc., such 
as upholstery, brief cases, golf bags, and 
shoes. LEXOL is a self-penetrating con- 
ditioner which protects genuine leather 
against dust and hard usage. It is easy 
to apply and will not rub off on clothing. 
A pint at $1.00 will treat about 100 vol- 
umes. A gallon at $4.00 will treat over 
800. Sold by book concerns, luggage, shoe 
and department stores; or order direct. 


THE MARTIN DENNIS CO. 
895 Summer Avenue, Newark, N. J. 
Dependable Products Since 1893 
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RATES 


10 cents per word for each insertion; minimum charge $1.20 
payable in advance. Copy should reach us by the 15th of the 
month preceding month of issue. 








BOOKS 





ANNOTATED SELECTED REPORTS 

Series: American Decisions 1-100 $40 to $125; 
American Reports 1-60 $24 to $75; American 
State Reports 1-140 $56 to $150; American & 
English Annotated Cases 32 volumes $20; Law 
Reports Annotated 157 volumes $100 to $200; 
American Law Reports 1-100 $195 and thousands 
of other standard law books in good used condition 
equal to a lifetime of service at attractive prices. 
Write for full particulars of the books you want. 

We also buy law libraries for cash. No limit 
except the value of the books. Ctartror’s Boox 
Store, Baton Rouge, Louisiana. 





FOR SALE: RARE LAW BOOKS. THREE 

Volumes Peer Williams Reports, original bind 
(Printed London 1746)—$30.00. One Vol 
ume Owen’s Reports rebound. (Printed London 
1656) —$8.00. One Volume Roll’s Reports re 
bound. (Printed London 1658)—$10.00. Nationa 
Law Pupstisners, 31 Tremont Street, Boston, 
Massachusetts 


ings. 


ARGUS BOOK SHOP BULLETINS ARE 


beacons shining on what is best in literature. 


Ask to be placed on our mailing list. THe Arcus 
Boox Suop, Inc., 16 North Michigan Avenue, 
Chicago, Illinois. 








LAW BOOKS— NEW — USED — BOUGHT- 
Sold—National Reporter System, Corpus Juris 
Secundum, Federal Reporter, U. S. Reports, Amer. 
Juris, Amer. Law Reports, Texts, etc., any set. 
Jos. MitcnHeLtt—5738 Thomas Ave.—Philadelphia. 


NORTHWESTERN REPORTS, VOLS. 1-300, 
condition excellent, $450; Federal reports with 
digest, condition good; Federal 2nd to date, excel- 
lent condition, both $550. Erving T. Arwnotp, 
1511 Turks Head Building, Providence, R. I. 








LAW BOOKS FOR LAWYERS, STUDENTS 

Libraries, bought & sold. Catalogues free. 
Books of all publishers used and new. Many sets 
of reports at reasonable prices. Text & case books 
for students. Send for new list now ready. 
Giese, 337 West Madison, Chicago. 





LIBRARY FOR SALE. ALL OR 
Federal reports, U. S. Supreme Court 
rts, numerous texts. Send 
EMING INVESTMENT Com- 


OUR LAW 

any part. 
reports, several state re 
for complete list. THe 
PANY, Oswego, Kansas. 





HIGHEST CASH PRICES PAID FOR ACTS 
and laws. Pamphlets on all subjects. James 
Lewis Hook, 13 Snowden Road, Bala-Cynwyd, Pa. 





LOWEST PRICES — USED LAW BOOKS 

complete stock on hand, sets and texts—Law 
Libraries appraised and bought. Nationat Law 
Lisrary AprpratsaL Assn., 538 S. Dearborn St. 
Chicago, Il. 





USED LAW BOOKS BOUGHT AND SOLD. 

State Reports, Reporter System units, Digests, 
Amer. Law Reports, Text-Books, Encyclopedias, 
etc. Correspondence solicited. Borie, Col- 
cord Bldg. Oklahoma City, Okla. 





LAW BOOKS BOUGHT AND SOLD: 


MISCELLANEOUS 





WANTED—ORGANIZERS FOR A MOVE 

ment which will help us quickly win the war and 
emancipate all mankind from future wars, poverty 
etc. Box 5386, Chicago. 


ETHICAL LOANS OF $5,000 AND OVER 

arranged for beneficiaries in legacies and trusts 
Long term and short; low rate of interest; nominal 
service charge. Cooperation of counsel invited 
F. A. Downes—217 Broadway, New York City 








DELAWARE CHARTERS: 48-HOUR SERV. 
ice; fees moderate; submitted forms. Cuas. G. 
Guyer, Inc., 901 Market Street, Wilmington, Del. 





SEND FOR SAMPLE SHEET — LAWYERS 
Lzpcer, 823 Munsey Bldg., Baltimore, Md. 





MISSING OR UNKNOWN HEIRS. WE 

search for missing or unknown heirs or legatees, 
as well as missing owners of dormant bank ac- 
counts, terminated trust funds, or real estate, at 
our own expense. Compensation expected only 
from persons located. Cooperation with attorneys 
on ethical basis. W.C. Cox & Co., Federal Re 
serve Bank Building, Chicago. 


BINDER FOR THE JOURNAL—LIES FLAT 
No hole punching Buckram back price 

1.50—-Please mail check with order. A. B. A 

JournaL, 1140 N. Dearborn St., Chicago, Ill 











HANDWRITING EXPERTS 


G. W. SCHWARTZ AND DAUGHTER, EX- 

aminers and photographers of questioned docu- 
ments, 11 South La Salle Street, me Illinois, 
Telephone Dearborn 8277. Established 1892. Pre 
liminary oral opinions $1.00; preliminary written 
opinions $5.00. 








POSITIONS WANTED 


HARVARD MAN, DRAFT EXEMPT, GRADU- 

ating 1942, available immediately thereafter, 
specialized taxation, valuable accounting experi 
ence, “B” average, wants position with good law 
firm. Box S.L., A.B.A. Journal, 1140 N. Dear- 
born St., Chicago, IIl. 











PERIODICALS 





SPECIAL GENERAL DE GAULLE ISSUE 
of the Free French newspaper La Voix de 

France now available. Send 10c to La Vox DE 

France, 306 West 105th St., New York, N. Y 


CHESS BOOKS, CHESS’ PERIODICALS, 
bought and sold. Free catalogues. A. BuscHkE, 

















Complete libraries and single sets. Clark Board- 2 q 
man Co., Ltd., 11 Park Place, New York City. 200 Hart Boulevard, Staten Island, New York 
USED LAW BOOKS. BOUGHT AND SOLD. » » — . in 
9 Every Description. Centra, Boox Co., 261 SAMMEN COPY Jught, the lawyers? digest of 
sroadway, New York, N.Y. law reviews. Address 261 Broadway, New York 
UNITED STATES GOVERNMENT PUBLI- asin 

cations at regular Government prices. No de- 

osit—Immediate Service—Write Narionat Law 

ooK "Aon 1110—13th St. N. W., Washing- ROBES 


ton, 





BOOKS PRINTED AT REASONABLE 
prices for publishers or individuals. Booxcrart, 


305 Broadway, New York. 





AMERICAN Bar ASSOCIATION JOURNAL 


JUDICIAL ROBES—CUSTOM TAILORED— 
The best of their kind—Satisfaction guaran 
—Catalog No. 41 sent on request. McCartuy & 
Sunee, fae. 7-9 West 36 St.. New York, N. Y. 


















FOR AMERICA, GIVE! 
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THE AMERICAN RED CROSS 


ar The Red Cross needs help NOW for services to members of 
the nation’s armed forces and their families — 

: Aid to American civilians made homeless by enemy action— 

3 Strengthening the home front to meet any emergency. 


: Send Contributions to 








YOUR LOCAL RED CROSS CHAPTER 








HIN THIS UVER 


dence that most all successful lawyers own 
-in most every instance the law library 


success followed. 





The Corpus Juris System (C.J.-C.J.S.) is the foundation on 
which every good law library should be built for it states all 


the law and cites all reported cases. 





»es not include this vitally necessary research 





it now—it will cost you little—it will earn 


THE AMERICAN LAW BOOK COMPANY 


BROOKLYN, NEW YORK 


Publishers of Corpus Juris Secundum 


,.Ottamar Hamele, Esq., 
5504 Thirty-Sixth St., N.W 
Washington, D. C. 
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